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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations ‘of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5405) 


In re THE LAWSON MILK COMPANY. AMA Docket No. 75-52. 
Decided April 11, 1958. 


Compensatory Payments by Nonpool Plants—Adequacy 
of Evidence in Promulgation Proceeding—Validity 
Under Act and Constitution of the United States 


Provision of Order No. 75 (Cleveland, Ohio, marketing order) calling for 
compensatory payments to producer-settlement fund of difference be- 
tween Class III and Class I prices on Class I milk disposed of in the 
marketing area by a handler distributing on routes in marketing area 
less than 10 percent of his receipts is upheld (1) as supported by the 
evidence in the promulgation proceeding, (2) as authorized by the act, 
and (3) as in accord with substantive due process. Where a handler 
became subject to the provision some time after its issuance, the validi- 
ty of the provision does not turn upon the particular facts applicable 
to the handler and such handler’s forum for relief is in seeking a 
change in the provision through an amendment proceeding. Provision 
also is upheld against contentions that it violated section 8c(5)(G) of 
the act and that it resulted in producers receiving more than the price 
for milk sought by the act. 


Messrs. H. Keith Eisaman and Landon G. Dowdey, of Washington, D. C., 
for petitioner. Mr. Julius C. Krause, for Agricultural Marketing Serv- 
ice. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 
of a compensatory or equalization payment provision’ of Order 
No. 75, issued under the act and regulating the handling of 


1As originally promulgated in 1946 the pertinent compensatory payment provision was 
sumbered section 975.7(c)(1). This section was subsequently renumbered section 975.72(a) 
in 1950 (15 F.R. 5878, 5883) and shall be referred to as such in the Conclusions hereinafter. 
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milk in the Cleveland, Ohio, marketing area. Petitioner com- 
plains of payments amounting to $92,405.62 which it was 
required to make into the producer-settlement fund in con- 
nection with Class I milk and milk products it sold on routes 
in the marketing area during the period December 1947 through 
May 1952. 


An answer to the petition was filed July 138, 1953, by the 
Assistant Administrator, Production and Marketing Adminis- 
tration (now the Agricultural Marketing Service), United States 
Department of Agriculture. The answer upheld the validity of 
the disputed provision and the charges resulting therefrom. 
Respondent further alleged that part of petitioner’s claim was 
not filed within the limitation period prescribed in the order 
and that petitioner was estopped from contesting the validity 
of the payments in issue. The answer was amended June 23, 
1955, to deny that petitioner sustained any damage as the 
result of the payments made pursuant to the disputed pro- 
vision. The proceeding was thereafter sent to the Office of 
Hearing Examiners, United States Department of Agriculture, 
and assigned to Hearing Examiner Jack W. Bain May 9, 1956. 
At request of counsel, a prehearing conference was held May 
17, 1956, in Washington, D. C., and an oral hearing was held 
in Cleveland, Ohio, January 23-25, 1957. At the hearing, 
H. Keith Eisaman and Landon G. Dowdey, Attorneys at Law, 
Washington, D. C., represented the petitioner and respondent 
was represented by Julius C. Krause and Webster P. Maxon, 
Office of the General Counsel, United States Department of 
Agriculture. After the hearing the parties filed briefs. On 
July 31, 1957, the hearing examiner issued a report containing 
proposed findings of fact and conclusions and recommending 
that the petition be dismissed. Petitioner filed exceptions to 
the hearing examiner’s report. Oral argument was held before 
the Judicial] Officer on December 17, 1957. 


The order has provisions for the classification of milk ac- 
cording to utilization, for the minimum pricing of milk to 
handlers according to utilization and for the usual producer- 
settlement fund to which a handler makes payment to the extent 
that his utilization value of milk exceeds the average for all 
handlers and from which a handler withdraws payments to the 
extent that his utilization value is less than the average for 
all handlers. The order also imposes the customary assessments 
upon the Class I disposition of handlers for administrative 
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expenses and requires handlers to make deductions from pro- 
ducer payments which deductions are turned over to the market 
administrator for market services to producers. 

Where a handler, however, disposes of less than 10 percent 
of his receipts of milk in the regulated marketing area, he is a 
“nonpool” handler as distinguished from a “pool” handler. The 
“pool” handler is a fully regulated handler all of whose milk is 
classified, priced and pooled under the order. A “nonpool” 
handler is required only to make a payment to the producer- 
settlement fund on Class I milk disposed of in the regulated 
marketing area in an amount equal to the difference between 
the Class I price and the Class III price and to pay the ad- 
ministrative assessment on such milk. He is not compelled to 
pay any specified price to the dairy farmers from whom he 
receives milk. 

The petitioner here complains that the order provisions which 
required the payment of the difference between the Class I 
and Class III prices to the producer-settlement fund on the 
milk which it disposed of as Class I milk in the marketing area 
are unauthorized by the act and were not supported by sub- 
stantial evidence in the record upon which they were based. 
The petitioner characterizes the payments as “penalty” pay- 
ments since they allegedly bore no relation to the price it paid 
for its milk, they allegedly exceeded any sum necessary to 
place the petitioner upon a competitive level with fully regu- 
lated handlers and resulted in the petitioner’s having to pay 
more for the milk it distributed in the marketing area than the 
fully regulated handlers in such area were required to pay. 


FINDINGS OF FACT 


1. Petitioner, The Lawson Milk Company, is a corporation 
organized and existing under the laws of the State of Ohio 
with its address and principal place of business at 210 Broad- 
way, Cuyahoga Falls, Ohio. Petitioner is a handler subject to 
Order No. 75, as amended, issued under the act and regulating 
the handling of milk in the Cleveland, Ohio, marketing area, 
and for some years petitioner has operated a milk bottling plant 
at Cuyahoga Falls, Ohio. 


2. Pursuant to notice issued November 8, 1945 (10 F.R. 
18827), a public hearing was held in Cleveland, Ohio, on No- 
vember 29 through December 5, 1945, and January 28 through 
February 1, 1946, on a proposed milk marketing agreement 
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and order regulating the handling of milk in the Cleveland, 
Ohio, area. The proposed order would have fully regulated any 
handler who distributed any Class I milk in the marketing area. 


3. On June 7, 1946, a report was issued by the Assistant 
Administrator, Production and Marketing Administration, on 
the proposed marketing agreement and order regulating the 
handling of milk in the Cleveland, Ohio, marketing area, and 
opportunity to file exceptions to such report was afforded to 
interested parties (11 F.R. 6348). The report reads, in perti- 
nent part, as follows: 


“(d) The term ‘producer’ should include all dairy farm- 
ers producing milk regularly for the Cleveland marketing 
area. It should not include dairy farmers producing milk 
primarily for other outlets or for plants shipping irregu- 
larly to the Cleveland marketing area. 


“It appears that this can best be accomplished by de- 
fining a producer as a person producing milk approved by 
the health authority of a community in the marketing area 
for consumption as fluid milk in such community which is 
delivered to a pool plant (a pool plant being a plant con- 
sidered to be a regular supplier of milk for consumption 
as fluid milk in the marketing area)... . 


* * * 


“A ‘pool plant’ should include any bottling plant out of 
which milk, skim milk, buttermilk, flavored milk, or flav- 
ored milk drink is distributed in the Cleveland, Ohio, 
marketing area and any other milk plant supplying such 
a bottling plant at least half of the time or with at least 
50 percent of its supply of milk.... 


* * * 


“(g) The market-wide type of pool should be employed 
for the purpose of computing the uniform price to pro- 
ducers, but participation in the pool should be limited to 
the milk of producers shipping to plants that are engaged 
primarily in supplying milk regularly for the Cleveland 
marketing area. 


* * * 


“The record indicates that there may be some handlers, 
primarily engaged in the distribution of milk in other 
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fluid milk markets, who will send more or less regularly 
to the Cleveland marketing area less than 10 percent of 
their total disposition of milk, skim milk, buttermilk, flav- 
ored milk, or flavored milk drink. There is also a real 
possibility that some handlers who purchase no milk from 
producers may obtain supplies from plants not eligible for 
designation as pool plants. In order to prevent com- 
petitive disadvantage to other handlers operating pool 
plants, it is provided, in connection with the computation 
of the total pool value, that handlers not operating pool 
plants shall pay to producers, through the pool, that 
amount representing the difference between the Class I 
milk and Class III milk prices applied to such skim milk 
or butterfat as they dispose of as milk, skim milk, butter- 
milk, flavored milk, or flavored milk drink (1) on routes 
extending into the marketing area, or (2) to pool plants 
receiving no milk from producers or from other pool 
plants.” [Footnotes omitted.] 


Exceptions to the report were filed and a revised report, con- 
taining no material changes concerning the matters in con- 
troversy herein, was issued July 9, 1946. The Secretary ten- 
tatively approved the proposed marketing agreement and order 
July 12, 1946, and after a referendum of the producers ap- 
proved the proposed order the Secretary promulgated Order No. 
75, regulating the handling of milk in the Cleveland, Ohio, 
marketing area, July 29, 1946 (11 F.R. 8207; 7 CFR, 1946 
Supp., Part 975). Section 975.0 of such order contained the 
following finding: 


“(1) The issuance of this order regulating the handling 
of milk in the said marketing area, and all of the terms 
and conditions of this order, will tend to effectuate the 
declared policy of the act; .. .” 

The pertinent provisions of such order are as follows: 


“$975.3 Pool plant. (a) Designation. . . .a pool plant 
means any of the following plants... .; 


“(1) A bottling plant which is: 
= * * 


“(ii) Located outside the marketing area with 10 per- 
cent or more of the aggregate weight of the skim milk 
and butterfat contained in its total route disposition of 
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milk, skim milk, buttermilk, flavored milk, and flavored 
milk drink in fluid form on routes operated wholly or 
partially within the marketing area. 


* * * 


“$975.7 Determination of uniform price to producers. 


* * * 


“(c) Computation Of Obligation To The Producer- 
Settlement Fund For Certain Handlers Operating Nonpool 
Plants. (1) For each delivery period the obligation to the 
producer-settlement fund for each handler (except a pro- 
ducer-handler) who operates a nonpool plant out of which 
a route is operated which extends into the marketing area, 
shall be computed by the market administrator by multi- 
plying by the respective prices for skim milk and butterfat 
in Class I milk the total pounds of skim milk and butterfat 
disposed of as milk, skim milk, buttermilk, flavored milk, 
or flavored milk drink within such delivery period on each 
such route, and subtracting therefrom an amount computed 
by multiplying such volumes of skim milk and butterfat 
by the higher of the prices for skim milk and butterfat, 
respectively, in Class III milk.” 


The sections in the order were renumbered effective October 1, 
1950 (15 F.R. 5878), and section 975.38 became section 975.30 
and section 975.7(c) (1) became section 975.72(a). 


4. Some of the evidence bearing on the contested provision 
that was presented at the hearing referred to in Finding of 
Fact 2 is as follows: 


(a) The Cleveland milk market is the largest milk market 
in the State of Ohio, but a comparatively small portion of its 
total supply of milk is shipped directly from farms to city 
pasteurizing plants. A considerable volume of bulk milk is at 
all times brought in from outlying plants. Such country plants 
are located in areas from which many sizeable cities, such as 
Akron, Youngstown, Warren, Toledo, Canton, Columbus, Lima, 
and Dayton, draw their supplies. A considerable degree of 
overlapping of milksheds existed, therefore, in the area from 
which Cleveland drew its milk supplies. Similarly, there was 
also present an overlapping of sales areas for milk between 
Cleveland and other cities. Although Cleveland handlers fur- 
nished more than 90 percent of the milk distributed in the area 
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proposed to be the marketing area under the order, new dealers 
were constantly coming into such area and Cleveland handlers 
were selling milk in other cities in Cuyahoga County, Ohio, in 
addition to Cleveland. (PHR (Promulgation Hearing Record) 
pp. 39-49, 54-63, 70-71, 76, 78, 80.) 

(b) Due to the overlapping of sources of supply and the 
resultant possibility of uncertainty of supply, the Cleveland 
health authority considered a large standby supply desirable 
and maintained approval of milk in plants located outside the 
Cleveland trading area far in excess of the ordinary needs of 
the market. The Cleveland health authority inspected plants 
free of charge out to a radius of 100 miles from Cleveland and 
inspected plants beyond that line at a fee to the handler. In 
addition, Cleveland recognized the health inspection of any city 
whose standards were comparable and on this basis approval 
had been given by such authority to plants serving such distant 
markets as Chicago, Detroit, Cincinnati, Pittsburgh, Akron, and 
Buffalo, and the Cleveland health authority permitted the con- 
version of mere cream permits to fluid milk permits in periods 
of short supply upon request and upon fulfillment of certain 
requirements by the farms involved. Moreover, any plant 
having a fluid milk permit to send bulk milk into Cleveland 
could obtain a permit to pasteurize and bottle milk for dis- 
tribution on routes in Cleveland upon meeting the distributing 
plant requirements wherever such plant might be located. Con- 
sequently there was in 1945-1946 a large number of milk plants 
which were approved to furnish the Cleveland marketing area 
with fluid milk. However, a great number of such plants did 
not ship milk regularly to the Cleveland market. The latter 
plants were primarily associated with other markets and fur- 
nished only a small portion of the Cleveland market’s total 
supply of milk. (PHR pp. 134-184.) 


(c) A dealer primarily associated with another market who 
distributes some milk as Class I in the proposed marketing 
area should not have all his milk, wherever distributed, priced 
and pooled since this would put him at a disadvantage with his 
unregulated competitors and regular producers for the market 
should be protected against dilution of the pool which might 
occur by spreading the pool to include dairy farmers not regu- 
larly supplying the market. At the same time, such a dealer 
would have an advantage over handlers regulated by the order 
if he were able to bring in unpriced milk for Class I sales in 
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the marketing area without equalization and producer milk 
regularly supplying the market would be displaced from Class I 
sales. If many dealers could do this, the regulatory plan of 
the order would fail and the market would be ruined. Milk of 
outside dealers should not be excluded or penalized but should 
be equalized. The only proposal made at the hearing was a 
payment by a dealer who distributed less than 10 percent of 
his receipts in the marketing area to the producer-settlement 
fund on Class I sales in the marketing area in an amount equal 
to the difference between the Class III price and the Class I 
price. (PHR pp. 1645-1651, 1799-1802, 2013-2017.) Substantial 
quantities of inspected milk produced in the Cleveland milkshed 
and eligible for fluid uses were manufactured into Class III 
products. (PHR pp. 365-368, 391-392, 1457-1458, 1464-1466, 
1508-1510.) 

(d) It was not clear at the time of the hearing that any 
dealer from Akron, Ohio, was distributing milk in the proposed 
marketing area but it was believed that there might be one 
and that there easily could be in the future. (PHR pp. 76, 91.) 


5. Prior to December 1947 petitioner distributed no milk on 
routes in the marketing area. In December 1947 petitioner 
started to sell from its bottling plant at Cuyahoga Falls, Ohio, 
located outside the marketing area, Class I milk and milk 
products to consumers from a retail store operated by petitioner 
in Bedford, Ohio, within the marketing area. From December 
1947 through May 1952 petitioner distributed from its Cuyahoga 
Falls plant increasing quantities of Class I milk and milk 
products in the marketing area to consumers from additional 
retail stores in such area. During this period, such milk dis- 
tributed on routes in the marketing area constituted less than 
10 percent of the Class I milk and milk products distributed 
on routes by petitioner from its Cuyahoga Falls plant. Pur- 
suant to sections 975.30 and 975.72(a), the market administra- 
tor for the order billed petitioner for the difference between 
the Class I and Class III prices on the milk so distributed within 
the marketing area during the period involved herein. Peti- 
tioner at first refused to pay such billing, but after a confer- 
ence with officials of the Department and the United States 
Attorney’s office petitioner paid, commencing January 1, 1949, 
all the accumulated billings and all subsequent billings. The 
total amount paid by petitioner pursuant to section 975.72 (a) 
is $92,405.62, which sum petitioner seeks to have refunded. 
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Petitioner also paid administrative assessments on the Class I 
milk and milk products distributed in the marketing area dur- 
ing the period December 1947 through May 1952 in the total 
amount of $2,055.01, but it does not request refund of such 
amount in this proceeding. Commencing June 1952, the amount 
of milk distributed by petitioner on routes in the marketing 
area reached, and has remained above, 10 percent of petitioner’s 
Class I route distribution and its Cuyahoga Falls, Ohio, plant 
has qualified as a pool plant under the order. Petitioner has 
been a fully regulated handler under the order since June 1952. 


6. During the period involved here, December 1947 through 
May 1952, a number of hearings were held upon amendments 
to the order and interested parties were notified that they 
could submit proposed amendments for hearing. The petitioner 
did not propose any amendment of the provisions in issue. 


CONCLUSIONS 
I 


As has been often pointed out in decisions in proceedings such 
as this, the applicable statutory provisions afford a forum for 
adjudicating issues as to whether an order, a provision thereof, 
or an obligation imposed in connection therewith is “. . . not 
in accordance with law” (7 U.S.C. § 608(c) (15) (A)). The 
scope of this proceeding is described in the act in exactly the 
same words as used with respect to the review in the United 
States District Court of the ruling in this proceeding (7 U.S.C. 
§ 608c(15)(B)) and the scope of that review by court has 
long been settled as restricted to matters of law. See e.g., New 
York State Guernsey Breeders’ Co-op Vv. Wickard, 141 F. 2d 
805 (2d Cir. 1944). Therefore, a petitioner in this proceeding 
in order to obtain a favorable ruling must demonstrate some 
violation of procedural or substantive law. See, e.g., Dobson V. 
Commissioner of Internal Revenue, 320 U.S. 489, 492-493 
(1944), in which the Supreme Court said, “It is contended 
that the applicable statutes and regulations properly inter- 
preted forbid the method of calculation followed by the Tax 
Court. If this were true, the Tax Court’s decision would not 
be ‘in accordance with law. . ’.” 


II 
The petitioner says that the protested provisions are not 
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supported by the evidence in the promulgation record upon 
which the provisions were issued in 1946. This argument by 
its very terms must be evaluated in the light of the evidence 
which was before the Secretary of Agriculture when he issued 
the order without reference to any later developments such as 
the petitioner’s entry into the Cleveland market and the peti- 
tioner’s particular situation. 


We do not understand the petitioner to be contending that 
the evidence called for full regulation of a handler such as the 
petitioner or to be complaining of the lack of evidence to sup- 
port the marketing area defined in the order. Rather the pe- 
titioner appears to argue that the evidence does not justify 
a provision requiring compensatory payments for partially reg- 
ulated handlers such as the petitioner. 


As is seen from Finding of Fact 4 it was clearly shown from 
the evidence that at the time the hearing was held there were 
numerous milk plants with health authority approval to fur- 
nish the Cleveland marketing area with fluid milk but which 
were primarily or exclusively associated with other markets 
and did not distribute milk in the Cleveland market, or which 
did not regularly do so. It was certainly plain from the evi- 
dence that milk dealers in other nearby markets such as Akron 
could and might dispose of fluid milk in the Cleveland market- 
ing area. The problem of what to do by way of regulation of 
such handling under the proposed order was unmistakably pre- 
sented by the hearing record. The proposals upon which the 
hearing was called would have regulated all the handling of 
such dealers wherever the milk was distributed but the pro- 
ponents of complete regulation of such handling receded from 
their position and there was no opposition to the expressed view 
that complete regulation of handlers only incidentally associated 
with the Cleveland market would be unnecessary and unde- 
sirable. There is evidence too that exemption from regulation 
with respect to the fluid milk distributed in the Cleveland 
marketing area by such handlers would result in a competitive 
disadvantage to the Cleveland handlers and could lead to a 
breakdown of the program. The particular equalization feature 
adopted and protested here was the only one proposed at the 
hearing, namely, payment into the producer-settlement fund of 
the difference between the Class III and Class I prices under 
the order. There was plenty of evidence that there were Class 
III uses of milk in the milkshed serving Cleveland and other 
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nearby centers and of course the order itself provides pricing 
for Class III utilization. It was not irrational to conclude 
especially in the absence of any contravening data or informa- 
tion that fluid milk brought to Cleveland for distribution as 
fluid milk by a dealer whose fluid milk business was primarily 
or exclusively elsewhere up to that time represented milk that 
was surplus to his fluid milk needs in such other market and 
which would otherwise go into manufacturing or Class III uses. 
The inference was that the alternative value of the milk to 
the dealer was the manufacturing or Class III value. Rule 
making generally looks to the future and is experimental in 
nature being subject to amendment as experience warrants. 
American Airlines, Inc. v. Civil Aeronautics Board, 192 F. 2d 
417 (D.C. Cir. 1951). And of necessity rule making often calls 
for forecasts and estimates. In the light of the expertise of 
the Secretary the evidence in the record could legally form the 
basis for the judgment of the Secretary reflected in the con- 
tested provision. Cf. Railway Express Agency, Inc. Vv. Civil 
Aeronautics Board, 243 F. 2d 422 (D.C. Cir. 1957). 


III 


The petitioner also claims that section 975.72(a) is unauthor- 
ized by, and is inconsistent with, section 8c(5) of the act and 
cites Kass v. Brannan, 196 F. 2d 791 (2d Cir. 1952), cert. 
denied, 344 U.S. 891 (1952). 


The pertinent provisions of the act are as follows: 


“§ 8c. Orders regulating handling of commodity. * * * 
“(5) Milk and its products; terms and conditions of orders. 


“In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the 
following terms and conditions, and (except as provided 
in subsection (7) of this section) no others: 


“(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or 
providing a method for fixing, minimum prices for each 
such use classification which all handlers shall pay, and the 
time when payments shall be made, for milk purchased 
from producers or associations of producers. Such prices 
shall be uniform as to all handlers, subject only to adjust- 
ments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, 
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(2) the grade or quality of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use classi- 
fication thereof, is made to such handlers. 

“(B) Providing: 

“(i) for the payment to all producers and associations 
of producers delivering milk to the same handler of uni- 
form prices for all milk delivered by them: Provided, That, 
except in the case of orders covering milk products only, 
such provision is approved or favored by at least three- 
fourths of the producers who, during a representative 
period determined by the Secretary of Agriculture, have 
been engaged in the production for market of milk covered 
in such order or by producers who, during such repre- 
sentative period, have produced at least three-fourths of 
the volume of such milk produced for market during such 
period; the approval required hereunder shall be separate 
and apart from any other approval or disapproval provided 
for by this section; or 


“(ii) for the payment to all producers and associations 
of producers delivering milk to all handlers of uniform 
prices for all milk so delivered, irrespective of the uses 
made of such milk by the individual handler to whom it 
is delivered; 


subject, in either case, only to adjustments for (a) volume, 
market, and production differentials customarily applied 
by the handlers subject to such order, (b) the grade or 
quality of the milk delivered, (c) the locations at which 
delivery of such milk is made, and (d) a further adjust- 
ment, equitably to apportion the total value of the milk 
purchased by any handler, or by all handlers, among pro- 
ducers and associations of producers, on the basis of their 
marketings of milk during a representative period of time. 

“(C) In order to accomplish the purposes set forth in 
paragraphs (A) and (B) of this subsection, providing a 
method for making adjustments in payments, as among 
handlers (including producers who are also handlers), to 
the end that the total sums paid by each handler shall 
equal the value of the milk purchased by him at the prices 
fixed in accordance with paragraph (A) of this subsection. 

* * * 


(7) Terms common to all orders. 
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‘“.. . orders shall contain one or more of the following 
terms and conditions: 
* * * 


“(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5)-(7) of this sec- 
tion and necessary to effectuate the other provisions of 
such order.” 

Of course the order exempted the petitioner from having to 
pay any specific price to the dairy farmers who delivered milk 
to the petitioner. The only requirement of the order attacked 
is that of the payment into the producer-settlement fund of 
the difference between the Class III and the Class I prices on 
Class I milk sold in the marketing area. The pricing of this 
milk to the petitioner was the same as that for the fully regu- 
lated handlers and the dispute arises over the manner of pay- 
ment of the Class I price. 

The petitioner’s case in this regard seems to cover two con- 
cepts, (1) that no partial regulation of handlers such as that 
involved can be valid under the act regardless of the rate of 
the compensatory payment and (2) that the particular rate of 
payment here, the difference between the Class III and the 
Class I prices, results in nonuniformity of pricing in violation 
of the act between the petitioner and the fully regulated Cleve- 
land handlers in view of the prices paid by the petitioner to 
its dairy farmers for milk delivered by them. 

As to whether there can be under the act the kind of partial 
regulation involved, prescinding from the matter of the rate 
of the compensatory payment, we think that there is no great 
problem. We consider it legally possible and appropriate for 
the Secretary to designate as the producers to be benefited by 
the classification, pricing and pooling provisions of an order 
those who are identified with the regulated market through 
delivering milk to a plant which regularly supplies the regu- 
lated marketing area with a substantial percentage of its 
receipts. “The background and legislative history of the Agri- 
cultural Marketing Agreement Act of 1937, as amended, leaves 
no doubt that Congress gave the Secretary broad discretion in 
its administration.” Queensboro Farm Products, Inc. Vv. Wickard, 
137 F. 2d 969, 977 (2d Cir. 1943). The “terms of the Order 
are largely matters of administrative discretion” and the tech- 
nical details “are left to the Secretary and his aides.” Stark 
Vv. Wickard, 321 U.S. 288, 310 (1944). The responsibility of 
selecting the means of achieving the statutory policy and the 
relationship between the remedy and policy are peculiarly mat- 
ters for administrative competence. American Power & Light 
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Co. v. Securities and Exchange Commission, 329 U.S. 90, 112 
(1946) ; Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 604, 613-614 (1950). 


The milk order under the act involved in Rock Royal Co- 
operative, Inc. v. United States, 307 U.S. 533 (1939), left un- 
priced and unpooled milk of a handler that was distributed as 
Class I milk outside the marketing area covered by the order 
and questions dealing with this aspect of the order were 
answered by the Supreme Court without any indication by the 
Court that such treatment of the milk was invalid. See also 
Dairymen’s League Cooperative Associaton v. Brannan, 173 F. 
2d 57 (2d Cir. 1949) which concerned Class IIJ-A milk which 
was not priced. And in Bailey Farm Dairy Co. v. Anderson, 
157 F. 2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 (1946), 
it was held that milk from outside the regular source of supply 
subject to an order may be treated in a different manner than 
the primary source of supply for the regulated market. 


If the petitioner is pressing the proposition that no partial 
regulation of milk handling such as that prescribed by the 
contested provision (without regard to the rate of compensatory 
payment) is authorized by the act, the alternative is that all 
its handling should have been regulated by way of classification, 
pricing and pooling? with the result that the petitioner would 
have paid during the years in issue over $240,000 into the 
producer-settlement fund instead of the $92,405.62 involved, 
plus about $57,429 additional as administrative assessments 
and would have been under the necessity of making deductions 
from producer payments to turn over to the market admin- 
istrator for marketing services. 


The incidental and necessary powers granted the Secretary 
under section 8c(7)(D) of the act are substantial. Grant V. 
Benson, 229 F. 2d 765 (D.C. Cir. 1955), cert. denied, 350 US. 
1015 (1956). “Necessary” as used in this connection in the act, 
does not mean indispensable, essential or vital. Armour & Co. 
v. Wantock, 323 U.S. 126, 129-182 (1944) ; Borden Company Vv. 
Borella, 325 U.S. 679, 682-684 (1945) ;Roland Electrical Co. 
v. Walling, 326 U.S. 657, 664 (1946) ; In re Beatrice Foods Co., 
15 A.D. 767 (1956), aff'd, Beatrice Foods Co. v. Benson, N.D. 


*Such coverage is valid even though no milk is disposed of in a regulated marketing 
area where the milk is eligible for such disposition under health regulations. Titusville 
Dairy Products Co. v. Brannan, 176 F.2d 832 (8d Cir. 1949), cert. denied, 338 U.S. 905 
(1949). 
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Okla. February 25, 1957 (15 A.D. 177 (1957)). The disputed 
provision herein clearly falls within the incidental and necessary 
authority contained in section 8c(7)(D) of the act. It was 
incidental to the regulatory plan for pricing and pooling pro- 
ducer milk, as defined in the order, and necessary to protect 
the integrity of that plan in the Cleveland area. Where the 
entire potential milk supply for a regulated market is not to 
be fully regulated by an order, as is the case here, the partial 
regulation of nonpool milk entering the marketing area for 
Class I disposition is necessary as testified to in the promulga- 
tion hearing record. 


The petitioner, however, places major emphasis upon the 
facts that its total outlay to dairy farmers for its milk receipts 
during the period in issue exceeded the value of such receipts 
at the uniform price under the order and also at the minimum 
classified prices under the order for the classifications in which 
the petitioner utilized the milk. Therefore, says the petitioner, 
the compensatory payments make section 975.72(a) inconsis- 
tent with section 8c(5) of the act because they bring about a 
lack of uniformity of pricing between the petitioner’s milk 
and that of the fully regulated Cleveland handlers and consti- 
tute a “penalty.” 


Since there is a great deal of material in the record of this 
proceeding on this general subject, much of it complicated and 
confusing, a review of fundamentals might be helpful. Section 
8c(5) (A) of the act authorizes terms in an order for the classi- 
fying of milk in accordance with the form in which or the 
purpose for which it is used and for the “fixing, or providing 
a method for fixing, minimum prices for each such classification 
which all handlers shall pay .. .” [Emphasis supplied.] Sec- 
tion 8c(5) (A) also prescribes that such prices shall be uniform 
as to all handlers subject only to differentials not pertinent here. 
The “uniform” prices referred to in this subsection of the act 
mean that if, for example, an order sets up two classifications 
of milk utilization, Class I and Class II, the minimum price 
fixed for Class I milk and the minimum price fixed for Class II 
milk shall each be uniform for all affected handlers. These 
provisions of the act authorize what is known as the classified 
price plan, that is, that handlers pay for milk obtained from 
producers on the basis of their utilizations of milk, the fluid 
uses being more valuable than manufacturing uses such as 
butter, cheese, powder, etc. 
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The words “uniform price’ and “uniform prices” are used 
in section 8c(5)(B) of the act in another sense, namely, the 
blended price per hundredweight of all utilizations by the in- 
dividual handler (section 8c(5)(B)(i)) or the blended price 
per hundredweight for all utiliaztions by all regulated handlers 
(section 8c(5)(B)(ii)). But this is not the meaning of 
“uniform” in section 8c(5) (A). 


Accordingly if the petitioner is contending that section 
975.72(a) of the order is inconsistent with and violates section 
8c(5) (A) of the act and therefore cannot be based upon section 
8c(7)(D) of the act, its argument would apparently have to 
be that the compensatory payments imposed made the petitioner 
pay more for the milk it disposed of as Class I in the marketing 
area than the fully regulated handlers were required to pay 
for milk so utilized. This seems to be the holding of the 
majority of the court in Kass v. Brannan, supra, which viewed 
the price paid by a New York handler for milk products to an 
Ohio dealer as part of the minimum price fixed for a use 
classification under section 8c(5)(A). But the petitioner does 
not seem to build its case on this theory because it seeks a 
refund of the total compensatory payments made although what 
the petitioner advances as its cost for milk, that is, what it 
paid its dairy farmers per hundredweight for milk, was less 
than the minimum cost of milk per hundredweight under the 
order for Class I milk disposed of by fully regulated handlers 
during most of the months involved. In other words, if Kass 
v. Brannan were regarded as controlling, the petitioner would 
be entitled to a refund of something less than the total com- 
pensatory payments in issue. But we do not consider the Kass 
ruling to govern here for reasons given hereinafter. 


As we have said, section 8c(5)(B) of the act also mentions 
“uniform prices” which handlers shall pay to producers either 
for all milk delivered to the same handler, or for all milk de- 
livered to all handlers, regardless of the use made of a par- 
ticular producer’s milk. The former is known as an “individual 
handler pool,” a “uniform” price for such handler being a 
blend of the individual handler’s utilization values at the clas- 


*The petitioner apparently so contends because it says: “. . . the penalty payments ex- 
ceeded any sum necessary to place petitioner upon a competitive level with milk handlers 
situated within the Cleveland marketing area and required petitioner to pay mere for their 
milk products distributed in the Cleveland marketing area than those situated within said 
area... .” [Emphasis supplied.] 
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sified prices and the latter being called a “marketwide pool” 
with the “uniform price” the market-wide blend of all handlers’ 
utilizations at the classified prices, a plan effectuated by a 
“producer-settlement fund” authorized by section 8c(5)(C). 
Section 8c(5) (A) is phrased in terms of minimum prices which 
handlers shall pay “for” each use classification and section 
8c(5) (B) speaks of “uniform” prices which shall be paid ‘‘to” 
producers delivering milk to handlers. The scheme, in effect 
for many years, is that handlers pay for milk in accordance 
with the classified price plan but the handler pays to the pro- 
ducers delivering to him only the uniform or blended price and 
pays any value in excess of this at the classified prices to the 
producer-settlement fund for the benefit of the producers de- 
livering to the handlers whose utilizations are lower in value 
than the market average. 


Seemingly then, the petitioner’s position is that because, on 
the average for the years involved, it paid its dairy farmers 
for milk delivered a per-hundredweight price in excess of the 
uniform prices required to be paid by fully regulated handlers 
to their producers and in excess of the value of the milk at 
the order’s classified prices the compensatory payments were 
illegal and should be refunded. 


Whatever else may be said about the compensatory payment 
provisions we do not believe that they are defective as being 
“inconsistent” with section 8c(5) of the act simply because of 
what the petitioner paid its dairy farmers for milk. The price 
paid by petitioner to its producers was not a price “fixed” by 
the order and was not controlled or regulated by the order. 
Indeed we do not think that there can be any inconsistency 
between a partial regulation of handlers such as that involved 
and section 8c(5) because section 8c(5) is not applicable to 
partially regulated handlers. Partial regulation itself would 
seem to be inconsistent with the provisions of section 8c(5) 
if this part of the act governs since section 8c(5)(A) calls 
for the classification and pricing of all milk received by all 
“handlers” from producers. 


In contending that section 975.72(a) of the order is not 
authorized by and is inconsistent with section 8c of the act 
and results in a “penalty” to petitioner which is unfair or dis- 
criminatory generally, it cannot be overlooked that the petitioner 
is attacking the validity of a general rule on the basis of the 
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rule’s effect upon it. We have not been shown the situation of 
others subject to the rule. Section 975.72(a) of the order is 
quasi-legislative, it has the force and effect of law and is ap- 
plicable to all who come within its terms. The validity of the 
rule from the standpoint of substantive due process or con- 
sistency with section 8c(5) of the act does not turn solely upon 
the experience of the petitioner under it. Hegeman Farms Cor- 
poration V. Baldwin, 293 U.S. 163 (1934); Bowles v. Willing- 
ham, 321 U.S. 503, 516-519 (1944). 


We have concluded above that the provision attacked was 
lawfully issued upon the evidence which was before the Sec- 
retary. It is familiar law and practice in the traditional field 
of price-fixing by administrative agencies prescribing rates for 
public utilities that changes in rates due to changed conditions 
after rates have been prescribed must be accomplished through 
reopening of the rate proceeding before the administrative 
agency. Changed conditions do not in themselves automatically 
render invalid rates previously fixed by the rate-making agency 
and enable a court so to declare without the necessity of prior 
recourse to the rate-fixing authority for the consideration of 
the changed conditions. In a case under the act, Dairymen’s 
League Cooperative Association v. Brennan, supra, at 66, the 
exclusion of an exhibit in a proceeding such as this which 
sought to show that cream disposed of in certain counties in 
New Jersey should be Class III-C instead of Class II-A unpriced 
as provided by the order was upheld, the court saying, “. . . the 
test of what is reasonable must be based upon what was before 
the draughtsman of the Regulation... .” 


The provision complained of was subject of course to amend- 
ment for developments which might take place after the issu- 
ance of the provision. The rules of practice under the act 
provided for petitions to amend (7 CFR 900.2, 900.3) and the 
petitioner had the right to petition for amendment or repeal 
under section 4(d) of the Administrative Procedure Act (5 
U.S.C. § 1003(d)). It appears from this record that the peti- 
tioner did not seek to have the contested provision changed or 
repealed. It indicates in its brief that it did not do so because 
it believed that its chances of securing a sympathetic hearing 
were very “skinny” (Brief before the hearing examiner, p. 4). 
It should not be assumed that if the evidence warranted, the 
contested provision would not be modified. Cf. Yakus v. United 
States, 321 U.S. 414, 484 (1944) ; National Council of American- 
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Soviet Friendship, Inc. v. Brownell, 148 F, Supp. 04, 96 (D.C. 
1955). 

We conclude that the reasoning of the three-judge court in 
Acme Fast Freight, Inc. v. United States, 7 Pike & Fischer 
Ad. L. Dec. (2d ser.) 186, 187 (S.D. N.Y. 1957), which pre- 
sented a somewhat similar problem to that before us, is equally 
applicable here. In that case a freight forwarder sought in an 
enforcement proceeding before the Interstate Commerce Com- 
mission to prove the unreasonableness of the terminal area fixed 
for it in an Interstate Commerce Commission proceeding 
promulgating a general regulation. The court held that the 
justness or reasonableness in the forwarder’s serving a more 
extensive terminal area was not before the Interstate Com- 
merce Commission in its enforcement proceeding. The court 
said: 

“This question of justness or reasonableness should have 
been presented by an appropriate application in proceed- 
ing MC-37. This is no mere procedural nicety. The issue 
raised by the plaintiff cannot be determined by the impact 
of the regulation upon it alone. In an appropriate pro- 
ceeding there would be two questions. First and foremost, 
should any exception be made to the uniform Commission 
regulation and, second, should an exception be made in 
favor of the plaintiff. The first question is the primary 
question and that may only be determined upon the con- 
sideration of the nation-wide factors. The wisdom of uni- 
form regulations, like the wisdom of legislation, can rarely 
be determined by examining their impact upon a single 
individual. MC-37 offers the proper vehicle because in that 
proceeding the parties offer full representation of the in- 
dustry whereas in the present proceeding a much narrower 
segment of the industry was represented.” 


Even if this were a complete de nove proceeding to determine 
what, if any, compensatory payments would be “reasonable” 
or “fair,” the petitioner greatly oversimplifies a very complex 
problem. Milk is a fungible commodity and when farmers 
deliver their milk to a handler’s plant the milk loses its iden- 
tity. Consequently, which of the petitioner’s dairy farmers 
produced the milk that was subject to the protested payments 
is unknown. But the petitioner urges that its average price 
paid to farmers exceeds the minimum prices required of fully 
regulated handlers and that it should not have to make any 
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compensatory payments. In this comparison it evidently in- 
vokes the “initial cost’? theory adverted to in the Kass case, 
supra, namely, that what the actual cost of milk to a partially 
regulated handler is prior to the application of the compensa- 
tory payment provisions must be measured against the cost 
under the order to a fully regulated handler in order to achieve 
uniformity of pricing under the act. In the Kass case, the court 
seemed to apply this theory to transactions in milk products 
between a New York partially regulated handler and an Ohio 
milk dealer although section 8c(3) of the act applies only to 
milk received by a handler from producers or associations of 
producers. Moreover, the court’s opinion concedes that if the 
promulgation record evidence supported the rate of compensa- 
tory payment, there would have been no necessity to adjudicate 
in each individual instance the question of what was the initial 
or actual cost to the partially regulated handler. The court said: 
“. . . Section 927.9 (h) (2) (ii) assumes that the initial 
cost of the non-pool cream and condensed milk will be the 
Class IV-A (butter) price under the New York order. If 
this assumption were true, the minimum prices of pool 
and non-pool cream and condensed milk would be the same 
and would satisfy the requirement imposed by section 
8c(5) (A) that ‘Such prices shall be uniform as to all 
handlers * * *.’ However, there is no substantial evidence 
in the record of the promulgation hearings which would 
indicate that the initial cost of non-pool cream and con- 
densed milk would be the New York Class IV-A price. 
In fact, the only evidence bearing directly on this question 
supports the conclusion that the initial cost would be more 
than the New York Class IV-A price.” 
Such is not the case here as we have pointed out above—that 
the evidence supported the use of the difference between the 
Class III and the Class I prices. 


Moreover, the Kass case dealt as we have said with dealer 
or handler transactions and here the petitioner presents its 
prices paid to dairy farmers. In purchasing milk from dairy 
farmers, the average price per hundredweight paid by an un- 
regulated or partially regulated dealer for milk received is not 
necessarily the actual cost for purposes of comparison with a 
fully regulated handler. A handler operating under a classi- 
fied price plan pays a blended or uniform price to producers 
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but the actual cost of milk which is used for manufacturing 
is less than the blended price. A handler who pays a so-called 
“flat price’ to producers for all milk automatically takes into 
consideration in arriving at the average pay price the lower 
values he will get out of the surplus milk that has to be dis- 
posed of in other than fluid channels. As testified to by John R. 
Hanson (tr. pp. 287-307, 319-329) in this proceeding, unregu- 
lated handlers may pay under a classified plan, a base-surplus 
plan or other methods. Adoption of “actual cost” of a small 
part of a handler’s supply, in the sense of average price per 
hundredweight paid all the handler’s producers, either in a 
rule-making proceeding or in this proceeding as the gauge for 
measuring the amount of compensatory payment considered 
“fair” would present great difficulties. In addition as the sole 
equalization criterion it would overlook the substantial ad- 
vantages which a partially regulated handler would have over 
the fully regulated handler in the way of keeping his outside 
Class I sales and disposing of his surplus in the regulated area 
as Class I and in freedom from maintaining the kind of records 
needed to support claimed utilizations, from the necessity of 
making monthly reports and from paying administrative assess- 
ments on all Class I milk. The partially regulated handler 
would also have the procurement asset of paying his own pro- 
ducers directly whatever he chose instead of having to pool his 
higher than average Class I utilization. In the case of the 
petitioner, it paid out as much or more for its milk supply 
than the minimum requirements of the order but it paid this 
directly to its dairy farmers whereas if it had been fully regu- 
lated about $240,000 of this would have gone into the producer- 
settlement fund with the question present as to whether, pro- 
curement-wise, it might not have had to pay its producers more 
than the uniform price in order to maintain its supply. Too 
in evaluating the element of “fairness” there is a sizeable ques- 
tion as to whether the appropriate comparison is between what 
a partially regulated handler pays his dairy farmers and the 
minimum prices required of a fully regulated handler rather 
than what the fully regulated handler pays his producers which 
is often more, due to competition for supplies, than the pre- 
scribed minimum prices, as shown in this proceeding. At any 
rate, as we have concluded above, we think that the appropriate 
forum for examining and attempting to solve the problem is a 
rule-making proceeding for amending the order. In fact the 
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contested provision was amended in 1955 so as to be operative 
only when the total receipts from producers (dairy farmers 
delivering to fully regulated handlers) exceed 110 percent of 
Class I sales (section 975.72 of Order No. 75 as amended 
effective May 1, 1955, 20 F.R. 2947). 

Petitioner implies that section 975.72(a) is inconsistent with 
section 8c(5)(G) of the act (7 U.S.C. 608c(5)(G)) which 
provides as follows: 

“(G) No marketing agreement or order applicable to 
milk and its products in any marketing area shall prohibit 
or in any manner limit, in the case of the products of milk, 
the marketing in that area of any milk or product thereof 
produced in any production area in the United States.” 

Section 8c(5)(G) precludes only a prohibition in a marketing 
order against the entry of milk into a marketing area. Bailey 
Farm Dairy Co. v. Anderson, supra. The disputed provision 
does not prohibit, but expressly contemplates, the entry of non- 
pool milk into the Cleveland marketing area. The contested 
section may decrease the incentive for nonregulated handlers 
to bring Class I milk into the marketing area by reducing or 
eliminating their competitive advantage but such effect would 
be due in part to the price such handlers would have to pay 
for the milk and such price is in no way regulated by the order. 
Cf. Bailey Farm Dairy Co. v. Anderson, supra; In re Babylon 
Milk and Cream Company, 8 A.D. 1083, 1104-1106 (1949), 
reversed on other grounds, Kass v. Brannan, supra. The rate 
of payment contained in the disputed provision was constructed, 
on the basis of the evidence adduced at the promulgation hear- 
ing, so as to equalize cost but not to prohibit or penalize non- 
pool plant milk. That such was the case can be seen from the 
fact that the compensatory payments required of petitioner by 
the order did not prohibit petitioner from entering the market. 
In fact, the payments do not appear to have had even a limiting 
effect since the petitioner’s business in the Cleveland market 
steadily increased despite the payments. 

In addition, “the literal meaning of the word, ‘limit,’ and its 
conjunction with the word, ‘prohibit,’ strongly suggests that it 
was directed only against any express quantitative limit.” Kass 
v. Brannan, supra, at 800. The contested section clearly does 
not operate in such fashion. Moreover, the provisions of sec- 
tion 975.72(a) do not impose a special charge on milk from any 
particular “production area.” A milk plant located anywhere 
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may become a “pool plant” and, in fact, petitioner’s plant did 
become a pool plant in June 1952. The geographical source of 
milk is wholly irrelevant for the purposes of the provision in 
issue. 


V 


Petitioner ascribes additional reasons for the invalidity of 
the contested provision. Petitioner complains that the com- 
pensatory payments required of it go into the producer-settle- 
ment fund not shared in by the dairy farmers who produced 
the milk upon which the charge is assessed. While we doubt 
that petitioner is in a position to advance this alleged illegality 
on behalf of the dairy farmers who produce “nonpool” milk, 
the utilization of the nonpool milk in the classification requir- 
ing the payments has the effect of displacing “pool” milk from 
this classification and it seems reasonable that the payments 
should inure to the benefit of the “pool” milk producers. Pe- 
titioner also presses the argument that such payment to pro- 
ducers, as defined in the order, is contrary to the declared 
policy of the act and section 8c(18) thereof (7 U.S.C. 608c(18) ) 
as it results in the receipt by such producers of prices above 
the adjusted parity level. The increment to the individual pool 
producer resulting from such payment would be so small as to 
have little or no effect upon the price received by him and to 
be a case of de minimis. Moreover, the uniform price received 
by producers, as defined in the order, including the increment 
resulting from petitioner’s payments into the producer-settle- 
ment fund is representative of the adjusted parity price for 
the regular milk supply for Cleveland as such price includes 
therein the value of the utilization of milk that pool producers 
lost as a result of petitioner’s distribution of milk in the market- 
ing area. Producers under the order have not been paid the 
adjusted parity price until the increment is included in the 
producer-settlement fund. Petitioner further questions the 
authority of the Secretary under the act to distinguish in this 
manner between two groups. This matter was discussed in part 
II of these Conclusions and no additional comment is deemed 
necessary.* 


*It should be stated, however, in addition to the material contained in part II of these 
Conclusions, that section 8c(11)(C) of the act (7 U.S.C. 608c(11)(C)) provides as follows: 

“(C) All orders issued under this section which are applicable to the same commodity 
or product thereof shall, so far as practicable, prescribe such different terms, applicable 
to different production areas and marketing areas, as the Secretary finds necessary to give 
due recognition to the differences in production and marketing of such commodity or 
product in such areas.” 
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VI 

The respondent urges that the petition should be denied be- 
cause the petitioner is estopped from contesting in this pro- 
ceeding the validity of the provision because of the benefits it 
enjoyed under the order as a partially regulated handler instead 
of a fully regulated handler. The respondent also urges that a 
good part of the claim for refund here is barred by section 
975.89 (d)* of the order which prescribes a two-year period after 
payment within which a petition must be filed for refund under 
section 8c(15)(A) of the act. 


In support of its argument of estoppel because of acceptance 
of the benefits of partial regulation the respondent cities a 
number of cases headed by Fahey v. Mallapoe, 332 U.S. 245, 
255-256 (1947). Here the petitioner did not seek and obtain 
any exemption or benefits since the order itself excluded the 
petitioner from full regulation. But we do not believe it neces- 
sary to determine the applicability of the estoppel doctrine to 
the facts here in view of our conclusions above on the merits. 
We reach the same decision concerning the question as to the 
time limitations of the order within which money claims must 
be instituted although it seems apparent that the order pro- 
visions in this respect were intended to require the making of 
claims upon the producer-settlement fund within two years to 
keep down the contingent liability of the fund which is the only 
source for the payment of claims such as those involved. 





ORDER 


In view of the foregoing, the relief requested by petitioner 
is denied and the petition is dismissed. Copies hereof shall be 
served upon the parties and the market administrator for Order 
No. 75, as amended. 


5 Section 975.89(d) of the order reads: 

“(d) Any obligation on the part of the market administrator to pay a handler any 
money which such handler claims to be due him under the terms of this part shall terminate 
two years after the end of the calendar month during which the milk involved in the claim 
was received if an underpayment is claimed, or two years after the end of the calendar 
month during which the payment (including deduction or set-off by the market administra- 
tor) was made by the handler if a refund on such payment is claimed, unless such handler, 
within the applicable period of time, files, pursuant to section 8c (15) (A) of the act, a 
petition claiming such money.” 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 5406) 


In re THE LAWSON MILK COMPANY. AMA Docket No. 75-52. 
Order issued April 24, 1958, by Thomas J. Flavin, Judicial 
Officer. 


(No. 5407) 


In re JOSEPH WALTERS. P&S Docket No. 2308. Decided April 9, 
1958. 


Suspension of Registration—Consent Order 


Respondent consented to an order suspending his registration for four 
months and also requiring him to cease and desist (1) from delivering 
to a purchaser cattle different from that purchased, (2) assisting a 
person not registered as a dealer to engage in dealer operations, and 
(3) causing the stockyard company to issue scale tickets containing 
false or incorrect names. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated 
by an order of inquiry and notice of hearing filed on February 
21, 1958, by the Director of the Livestock Division, Agricultural 
Marketing Service. Respondent is charged with violating 
various provisions of the act. Respondent, by his answers, 
admits the allegations set forth in the order of inquiry and 
consents to the issuance, without oral hearing, of an order 
requiring him to cease and desist from the practices complained 
of in the order of inquiry, and suspending his registration under 
the act for a period not to exceed four months. Complainant 
has recommended that the order consented to by respondent 
be entered. 
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FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stockyards, 
Illinois, hereinafter referred to as the “stockyard”, was at all 
times mentioned herein and now is a posted stockyard subject 
to the provisions of the act, operated by the St. Louis National 
Stock Yards Co. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell cattle for his own account at 
the stockyard, and at all times mentioned herein respondent 
was so registered. 


3. Respondent, on or about September 19, 1957, sold certain 
cattle to Theode Packing Company and at the stockyard, after 
the cattle had been loaded on a truck for delivery to the pur- 
chaser, respondent caused Robert Hagarty to remove seven 
head of the cattle from the truck and to substitute seven other 
head of cattle of an inferior grade for the seven removed. 


4. Respondent, from on or about September 14, 1956, until 
the date of the order of inquiry, permitted Robert R. Meredith 
to engage in the business at the stockyard of purchasing and 
selling livestock for his own account in respondent’s name. 


5. Respondent, at the stockyard, on or about the dates and 
in connection with the sale of cattle in the transactions listed 
in paragraph 7 of the order of inquiry, caused the stockyard 
company in weighing such cattle to enter on scale tickets 
assumed, false, fictitious or otherwise incorrect names as the 
names of the consignors or shippers of such cattle. Copies of 
said scale tickets were made a part of the accounts, records and 
memoranda of the stockyard company, a corporation subject 
to the provisions of the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 
5 hereof, it is concluded, that respondent has wilfully violated 
section 312(a) of the act (7 U.S.C. 213(a)) and section 10 of 
the Federal Trade Commission Act (15 U.S.C. 50), which sec- 
tion is incorporated in and made a part of the Packers and 
Stockyards Act, 1921, by virtue of the provisions of section 402 
of the latter act (7 U.S.C. 222). 

Inasmuch as respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
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mended that the order consented to by respondent be entered, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices described 
in the findings of fact. 


Respondent’s registration under the act is suspended for a 
period of four months from the effective date of this order. 


This order shall become effective on the sixth day after 
service. Copies hereof shall be served upon the parties. 


(No. 5408) 


LEHMANN BROTHERS v. MANHATTAN POULTRY CORPORATION. 
P&S Docket No. 2251. Decided April 17, 1958. 


Selling Poultry for Less than Market Value— 


Unfair Practice—Reparation 


Selling consigned poultry for less than its market value is an unfair prac- 
tice in violation of the act. Respondent is ordered to pay to complainant 
the difference between the sale price and the market value. 


Complainant pro se. Mr. Nathan W. Math, of New York, New York, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The for- 
mal complaint filed on April 5, 1956, alleges that respondent 
sold certain poultry for complainant at 44 cents per pound at 
the New York City Live Poultry Terminal, Long Island City, 
New York; that, because the sale tickets for this poultry were 
not signed and the purchasers later refused to accept the poultry 
at 44 cents per pound, 7,941 pounds of complainant’s poultry 
were sold at 42 cents per pound; and that because of this alleged 
violation complainant seeks $158.82 as reparation. This sum 
is arrived at by multiplying 7,941 pounds by the 2-cent price 
differential. 
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On October 8, 1956, respondent was served by registered mail 
with a copy of the complaint and a copy of the report of in- 
vestigation prepared by the Packers and Stockyards Branch, 
Livestock Division. On November 15, 1956, a copy of the report 
of investigation was served upon complainant by registered 
mail. Respondent filed an answer on October 26, 1956, denying 
any responsibility for the loss claimed by complainant. Re 
spondent’s answer contained a request for oral hearing. A copy 
of respondent’s answer was served upon complainant by reg- 
istered mail on November 15, 1956. 

Oral hearing was held at New York City on March 22, 1957. 
Two witnesses appeared and testified for complainant which 
was not represented by counsel. An attorney appeared for 
respondent and called two witnesses to testify in behalf of 
respondent. 


FINDINGS OF FACT 


1. Complainant, Lehmann Brothers, is a partnership com- 
posed of Jack Lehmann and Armin Lehmann, whose address 
is P. O. Box 453, Vineland, New Jersey. 


2. Respondent, Manhattan Poultry Corporation, is a cor- 
poration, whose address is 58rd Avenue and 11th Street, Long 
Island City 1, New York. At the time of the transaction in- 
volved herein respondent was licensed under the act to do 
business as a commission merchant at the New York City Live 
Poultry Terminal, Long Island City, New York. 


8. The City of New York and the New York City Live 
Poultry Terminal at Long Island City, New York, have here- 
tofore been designated, respectively, as a city and market within 
the meaning of Title V of the act. 


4. On or about March 21, 1956, complainant shipped from 
loading points in the State of New Jersey to respondent at the 
New York City Live Poultry Terminal, Long Island City, New 
York, for sale on consignment, a load of poultry containing 47 
coops of cross pullets weighing 10,098 pounds, or an average of 
5.45 pounds per pullet. 

5. Upon arrival at respondent’s place of business at approxi- 


mately 9:00 a.m. on March 21, 1956, complainant’s load of 
pullets was assigned Lot No. 22. Unloading of the shipment 
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commenced at 10:15 a.m. and was concluded at 12:50 p.m. on 
March 21, 1956. 


6. On March 21, 1956, at approximately 10:30 a.m. respond- 
ent advised complainant by telephone that the entire shipment 
of pullets had been sold at a price of 44 cents per pound. At 
about 12:30 p.m. on the same day, respondent informed com- 
plainant by telephone that because of inferior poultry found in 
the center of the load the buyers refused to pay 44 cents. At 
the time the load of pullets was sold for 44 cents per pound, 
respondent did not prepare sales tickets for the signatures of 
the buyers. 


7. At 10:50 a.m. on March 21, 1956, respondent prepared a 
sales ticket covering the sale of 6 coops of the pullets at 44 
cents per pound to Driggs Avenue Poultry Market. At 12:00 
noon on the same day, respondent prepared a sales ticket cover- 
ing the sale of 10 coops of the pullets at 44 cents per pound to 
a buyer named Roebling. Respondent did not issue charge 
tickets on these two sales. Respondent marked void the sales 
ticket prepared for Driggs. 


8. Records of the Department of Markets of the City of New 
York show final disposition of the pullets in Lot No. 22 made 
by respondent as follows: 








Net No. Price Time on 

Name of Buyer Weight (lbs.) Coops Per Pound Sale Ticket 
M. Sipkin 642 3 $ .44 11:30 a.m. 
L. & M. 1071 5 44 11:40 a.m. 
Packs (Astoria) 428 2 42 (not shown) 
Delancy & Pitt 1481 7 42 12:30 p.m. 
98rd St. 1274 (4# off) 6 42 (not shown) 
Goldrich 436 (5# off) 2 44 3:10 p.m. 
Church Ave. 1310 (4# off) 6 42 4:20 p.m. 
Melrose 1288 6 42 4:30 p.m. 
Van Nest 1291 6 42 4:40 p.m. 
Packs 877 4 42 4:55 p.m. 

Total Invoice Weight __..... 10,098 pounds 

Less 18 pounds Offages _i.... 13 pounds 

Reported to Complainant __...... 10,085 pounds 


9. Respondent accounted to complainant for the pullets in 
Lot No. 22 as follows: 
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2144 pounds at $ .44 $ 943.36 
7941 pounds at $ .42 3,335.22 

$ 4,278.58 
$ .02-1/2 per pound commission 252.13 
Remitted to Complainant $ 4,026.45 


10. The daily poultry market report published by the Fed- 
eral-State Market News Service for March 21, 1956, quoted 
sales at the New York City Live Poultry Terminal of cross 
pullets, 5 pounds and up, at 44 cents per pound. 


11. Formal complaint was filed April 5, 1956, which was 
within 90 days after the cause of action accrued. 


CONCLUSIONS 


It is complainant’s position that respondent sold the whole 
load of pullets for 44 cents per pound on the morning of March 
21, 1956, and should have accounted on the basis of this sale 
price. Respondent’s president, Harry Rubin, in response to a 
question by his attorney on direct examination with respect to 
a telephonic conversation with complainant Lehmann, testified 
as follows (Tr. p. 48): 


“Well, he asked me what happened, and I told him, I said, 
‘The people that they bought that stuff after the load backed 
in, it wasn’t the same, and they refused to take it.’” 


In view of Mr. Rubin’s testimony, it seems clear that re- 
spondent entered into oral contracts for the sale of complain- 
ant’s load of pullets at 44 cents per pound on the morning of 
March 21, 1956. Section 201.48 of the regulations requires the 
preparation of sale tickets by licensees for signature by buyer 
and seller and the respondent did not do so for most of the 
oral contracts. We do not consider it necessary to go into this 
issue further, however, in view of the conclusions hereinafter. 


Forty-four cents a pound was the only price for pullets of 
the class involved that was reported by the Federal-State 
Market News Service on that day for the New York City Live 
Poultry Terminal. The record also shows that receipts of poul- 
try were moderate and that demand was active in view of 
adverse weather conditions and the proximity of Jewish 
holidays. 


Complainant’s Armin Lehmann testified that he loaded the 
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truck himself, that the pullets were of uniformly good quality 
throughout the load, that they were of the same quality as those 
handled on that same day for complainant by another com- 
mission firm which were sold for 44 cents a pound and that 
pullets from the same grower were sold on the next day for 
45 cents a pound and at later dates for top market prices. 


The respondent contends that it didn’t get 44 cents a pound 
for the load because when the truck was unloaded, it was dis- 
covered that the load was “stacked,” i.e., that the center of the 
load contained poultry of inferior quality. Harry Rubin, re- 
spondent’s president, so testified and the respondent also relies 
upon an investigation conducted by Albert H. Keener, an em- 
ployee of the Department. Mr. Keener interviewed three buy- 
ers in the market. The first, Morris Gerber, stated that the 
poultry changed color. The second, a Mr. Frankel, said that he 
didn’t buy any poultry from the load because it was “stacked.” 
The third buyer, M. Sipkin, stated that he paid 44 cents because 
poultry was scarce, he needed the poultry, and he didn’t want 
to complain (Tr. pp. 72-73). The information furnished Mr. 
Keener by the three buyers is entitled to but little weight and 
certainly does not merit serious consideration. Their statements 
were not made under oath and complainant was afforded no 
opportunity to cross-examine. The best proof would have been 
the testimony of the three buyers interviewed by Mr. Keener 
as well as the testimony of the other buyers who purchased 
the pullets at 42 cents a pound. Respondent did not call any 
of the buyers as witnesses although their testimony could have 


been obtained either voluntarily or by subpoena. 

In addition to the complainant’s evidence as to the good 
quality of the poultry, a witness for the complainant, Samuel 
Franzel, Manager, Nearby States Live Poultry Shippers, Inc., 
testified that he saw complainant’s load of pullets and it was 
not stacked, nor did he see any spots on the poultry (Tr. p. 
80). It appears that this witness inspected the poultry and his 
testimony on cross-examination, as follows, is significant (Tr. 
pp.80-81) : 

“Q. When you testified at first, you said you only saw this 

load from the outside, you did not see the load from 
the inside, nor did you examine any of the poultry. 


“A. I never said I didn’t examine any of the poultry. I said 











270 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 17 A.D. 265 


I saw the load from the outside, back and front and 
side, while standing alongside the gate. 


“Q. Did you pick up any poultry in your hand and blow 
the feathers? 


“A. I did, too. 
“Q. While it was in the truck? 


“A. Well, whether it was in the truck or whether it was off 
the truck, I don’t recall when. 


“Q. You didn’t see any spots? 
“A. No, sir.” 


Furthermore, respondent’s defense of the sales at 42 cents 
a pound because the load was “stacked,” does not “stack up” 
with the facts shown in Finding of Fact 8, namely, that the 
respondent sold most of the poultry, 37 out of 47 coops, at 42 
cents a pound, rather than the smaller part of the load which 
would have been in the center surrounded by other poultry. 


In view of the foregoing, we conclude that the respondent 
has failed to make a convincing case that the pullets were of 
inferior quality and that it was accordingly justified in selling 
the pullets for less than 44 cents a pound which the respondent 
knew was the market value of pullets of good quality on that 
day at the terminal. Consequently we conclude also that the 
respondent engaged in or used an unjust, unreasonable and 
discriminatory practice in violation of section 307 of the act 
made applicable to the respondent by section 504 of the act 
and that complainant should be awarded reparation in the 
amount of $158.82. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant as reparation the sum of $158.82, with interest 
at the rate of 5 percent per annum from April 1, 1956, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 5409) 


In re LoS ANGELES LIVESTOCK COMPANY, a corporation. P&S 
Docket No. 2271. Decided April 24, 1958. 


Speculative Operations—False Records—Fraudulent and 
Deceptive Practices—Suspension of Registration— 
Consent Order 


Respondent consented to an order (1) requiring it to cease and desist from 
the practices complained of, i.e., engaging in secret and fraudulent 
speculative operations and keeping false records to conceal the opera- 
tions, and (2) suspending its registration for one year. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. George R. Larwill, of Los Angeles, California, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on August 15, 1957, charges re- 
spondent with various violations of the act. Respondent admits 
that the Secretary has jurisdiction in this matter and has filed 
a plea “in the nature of Nolo Contendere,” waives the report 
of the examiner, and agrees to the issuance of “a Cease and 
Desist Order, with appropriate Findings of Fact,” and to a 
suspension of its registration for a period of one year, the first 
five months of which shall be an active suspension with the 
remaining seven months of such year’s suspension held in 
abeyance and not to become effective unless respondent, after 
opportunity for hearing, is found to have again violated the 
act or the regulations within a period of two years from the 
effective date of the order. Complainant has recommended that 
the order agreed to by respondent be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Los Angeles, California, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions 
of the act. 


2. Respondent is registered with the Secretary of Agri- 
culture as a market agency to furnish clearing services, at the 
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stockyard, and at the times of the transactions hereinafter 
referred to respondent was so registered. 


8. Respondent, on or about the dates and in the transactions 
described and listed below, and at divers other times during 
the period from January 1 through December 31, 1954, pur- 
suant to an arrangement, agreement or understanding between 
Stanley Martin, the operator and principal owner of respond- 
ent, and Nathan [Nate] Miller, head packer-buyer and vice- 
president of the Union Packing Company, a packer subject to 
the act, permitted said Stanley Martin and Nathan Miller, who 
composed a trading partnership, to engage in secret and fraudu- 
lent operations at the stockyard and elsewhere in connection 
with Nathan Miller’s purchases of livestock in commerce for 
slaughtering and for feeding purposes for said Union Packing 
Company, through the facilities of respondent, which cleared 
said secret and fraudulent operations, and, to conceal the true 
nature of those operations, issued false and incorrect invoices 
which were made a part of the accounts and records of the 
Union Packing Company and copies of which were made a part 
of the accounts and records of respondent, as follows: 

(a) Respondent, on or about March 16, 1954, pursuant to 
an arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan Miller, head packer-buyer and vice-president of the 
Union Packing Company, in billing the Union Packing Company 
for 50 steers which Miller had purchased for the account of 
his employer from H. Williams, LaMar, Colorado, in a trans- 
action cleared by respondent, fraudulently marked up the cost 
of the steers 50¢ per cwt., and collected from said packer a total 
secret fraudulent mark-up profit of $244.72 which respondent 
divided equally between and credited to the trading accounts 
maintained by it for Martin and Miller. Moreover, in further 
connection with said fraudulent operation, respondent charged 
and collected from the Union Packing Company a buying com- 
mission of $75.00, when in fact no buying service was rendered 
to the packer by respondent, and issued to it an invoice falsely 
and incorrectly showing the purchase price of the steers as 
$20.50 per cwt. instead of $20.00 per cwt., the correct purchase 
price, and representing the rendition of said buying service and 
charging the buying commission of $75.00, which was made a 
part of the accounts and records of said packer and a copy 
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thereof made a part of the accounts and records of respondent. 


(b) Respondent, on or about March 29, 1954, pursuant to 
an arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan Miller, head packer-buyer and vice-president of the 
Union Packing Company, in billing the Union Packing Com- 
pany for 286 steers which Miller had purchased for the account 
of his employer from L. C. Traylor, San Antonio, Texas, 
through the facilities of respondent, fraudulently marked up 
the cost of the steers from $71,863.70 to $73,395.93 and thereby 
collected from said packer a total secret fraudulent mark-up of 
$1,532.23, which respondent credited to the trading account of 
Miller maintained by it, and issued to said packer an invoice 
falsely and incorrectly showing the price of the steers as $73,- 
895.93 instead of $71,863.70, which was made a part of the 
accounts and records of the packer and a copy thereof made a 
part of the accounts and records of respondent. 


(c) Respondent, on or about April 12, 1954, pursuant to an 
arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan Miller, head packer-buyer and vice-president of the 
Union Packing Company, in billing the Union Packing Company 
for 99 cattle which Miller had purchased for the account of his 
employer from the Winter Livestock Company, LaJunta, Col- 
orado, in a transaction cleared by respondent, fraudulently 
marked up the cost of the cattle 25¢ per cwt. and thereby 
collected from said packer a total secret fraudulent mark-up 
of $238.09, which respondent divided equally between and 
credited to the trading accounts of Martin and Miller main- 
tained by it, and issued to said packer an invoice falsely and 
incorrectly showing the purchase price of the cattle as $19,- 
627.20 instead of $19,389.11, which was made a part of the 
accounts and records of the packer and a copy thereof made a 
part of the accounts and records of respondent. 


(d) Respondent, on or about May 3, 1954, pursuant to an 
arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan Miller, head packer-buyer and vice-president of the 
Union Packing Company, in billing the Union Packing Company 
for 88 steers which Miller had purchased for the account of 
his employer from L. C. Traylor, San Antonio, Texas, through 
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the facilities of respondent, fraudulently marked up the cost 
of the steers from $22,446.87 to $22,831.77 and thereby col- 
lected from said packer a total secret fraudulent mark-up of 
$385.40, which respondent credited to Miller’s trading account 
maintained by it, and issued to said packer an invoice falsely 
and incorrectly showing the price of the steers as $22,831.77 
instead of $22,446.37, which was made a part of the accounts 
and records of the packer and a copy thereof made a part of 
the accounts and records of respondent. 


(e) Respondent, on or about May 5, 1954, pursuant to an 
arrangement, agreement or understanding between Stanley Mar- 
tin, the operator and principal owner of respondent, and Nathan 
Miller, head packer-buyer and vice-president of the Union Pack- 
ing Company, in billing the Union Packing Company for 110 
steers which Miller had purchased for the account of his em- 
ployer from L. C. Traylor, San Antonio, Texas, through the 
facilities of respondent, fraudulently marked upon the cost of 
said steers from $27,161.75 to $28,554.44 and thereby collected 
from said packer a total secret fraudulent mark-up of $1,392.69, 
which respondent credited to the trading account of Miller 
maintained by it, and issued to said packer an invoice falsely 
and incorrectly showing the price of the cattle as $28,554.44 
instead of $27,161.75, which was made a part of the accounts 
and records of the packer and a copy thereof made a part of 
the accounts and records of respondent. 


(f) Respondent, on or about August 3, 1954, pursuant to 
an arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan Miller, head packer-buyer and vice-president of the 
Union Packing Company, in billing the Union Packing Com- 
pany for 105 steers which Miller had purchased for the account 
of his employer from L. C. Traylor, San Antonio, Texas, through 
the facilities of respondent, fraudulently charged to and col- 
lected from the Union Packing Company a buying commission 
of $373.99, which respondent credited to the trading account 
of Miller maintained by it, when in fact no buying service was 
rendered to the packer by respondent, and issued an invoice 
to the Union Packing Company falsely and incorrectly repre- 
senting the rendition of buying services and charging said 
commission of $373.99, which was made a part of the accounts 
and records of said packer and a copy thereof made a part of 
the accounts and records of respondent. 
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(g) Respondent, on or about August 20, 1954, pursuant to 
an arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan Miller, head packer-buyer and vice-president of the 
Union Packing Company, in billing the Union Packing Company 
for 37 cattle which Miller had purchased for the account of 
his employer from L. C. Traylor, San Antonio, Texas, through 
the facilities of respondent, fraudulently charged to and col- 
lected from the Union Packing Company a buying commission 
of $105.30, which was credited to the trading account of Miller 
maintained by it, when in fact no buying service was rendered 
to the packer by respondent, and issued an invoice to the Union 
Packing Company falsely and incorrectly representing the ren- 
dition of buying services and charging said commission of 
$105.30, which was made a part of the accounts and records of 
said packer and a copy thereof made a part of the accounts and 
records of respondent, 


(h) Respondent, on or about August 26, 1954, pursuant to 
an arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan Miller, head packer-buyer and vice-president of the 
Union Packing Company, in billing the Union Packing Company 
for 37 steers which Miller had purchased for the account of 
his employer from L. C. Traylor, San Antonio, Texas, through 
the facilities of respondent, fraudulently charged to and col- 
lected from the Union Packing Company a buying commission 
of $112.40, which was credited to the trading account of Miller 
maintained by it, when in fact no buying service was rendered 
to the packer by respondent, and issued an invoice to the Union 
Packing Company falsely and incorrectly representing the ren- 
dition of buying services and charging said commission of 
$112.40, which was made a part of the accounts and records 
of the packer and a copy thereof made a part of the accounts 
and records of respondent. 


(i) Respondent, on or about July 8, 1954, pursuant to an 
arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan Miller, head packer-buyer and vice-president of the 
Union Packing Company, in billing the Union Packing Company 
for 105 steers which Miller had purchased for the account of 
his employer from L. C. Traylor, San Antonio, Texas, through 
the facilities of respondent, fraudulently marked up the cost 
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of the steers from $23,133.07 to $23,502.50 and thereby col- 
lected from said packer a total secret fraudulent mark-up of 
$369.43, which respondent credited to the trading account of 
Miller maintained by it, and issued to said packer an invoice 
falsely and incorrectly showing the price of the steers as 
$23,502.50 instead of $23,133.07, which was made a part of 
the accounts and records of the packer and a copy thereof made 
a part of the accounts and records of respondent. 


4. Respondent, on or about the dates and in the transactions 
listed below, and at divers other times during the period from 
July 1 through September 30, 1955, permitted a trading part- 
nership composed of Stanley Martin, the operator and prin- 
cipal owner of respondent, and Nathan [Nate] Miller, head 
packer-buyer and vice-president of the Union Packing Company, 
which was not registered with the Secretary and bonded, to 
engage in speculative dealer operations through the facilities 
of respondent by clearing and financing purchases of livestock 
made by said trading partnership at various posted stockyards 
and subsequent sales of such livestock to various persons and 
corporations in the State of California, and dividing and paying 
the profits realized from such speculative dealer operations to 
Martin and Miller, as follows: 
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5. Respondent, during the period from June 10 through 
December 15, 1954, assisted and enabled a trading partnership 
composed of Stanley Martin, the operator and principal owner 
of respondent, and Nathan [Nate] Miller, head packer-buyer 
and vice-president of the Union Packing Company, which trad- 
ing partnership was not registered with the Secretary and 
bonded, to consistently engage in speculative operations by fi- 
nancing and clearing, through its facilities at the stockyard, 
the purchase by said partnership of 1,767 head of cattle from 
the Santa Catalina Island Cattle Company, Avalon, California, 
under a ledger trading account entitled “Catalina Island Cattle 
—Avalon, California,” at a total gross cost of $240,457.77. Such 
cattle subsequently were purchased from the trading partner- 
ship by the Union Packing Company, Miller’s employer whom 
he served as head catle buyer, and others, at a cost of $259,- 
292.45, in transactions which, in most instances, were cleared 
by respondent. The total net profit of $18,834.68 realized by 
said trading partnership from such speculative operations was 
divided equally between and paid to Miller and Martin by 


respondent. 


6. Respondent, on or about August 31, 1955, pursuant to 
an arrangement, agreement or understanding between Stanley 
Martin, the operator and principal owner of respondent, and 
Nathan [Nate] Miller, head packer-buyer and vice-president of 
the Union Packing Company, cleared and financed a country 
purchase of 571 cattle by said trading partnership from E. R. 
Chilcott, Las Flores Ranch, Hisperia, California, at a total cost 
of $64,606.12, under a ledger trading account entitled “E. R. 
Chilcott Deal.” Such cattle subsequently were purchased by 
the Union Packing Company, Miller’s employer whom he served 
as head cattle buyer, in a transaction which was also cleared 
by respondent. In connection with said purchase by the Union 
Packing Company, respondent, in billing said packer, fraudu- 
lently represented the cost of the cattle as $69,657.75, and 
issued an invoice to said Union Packing Company falsely and 
incorrectly showing the purchase price of the cattle as $69,- 
657.75 instead of $64,606.12, which was made a part of the 
accounts and records of the packer and a copy thereof made 
a part of the accounts and records of respondent. The net profit 
of $4,320.79 realized from said transaction was credited by 
respondent to the “E.R. Chilcott Deal” ledger account and then 
divided between and paid to Miller and Martin. 
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7. Respondent, during the years 1954, 1955, 1956 and 1957, 
prior to July 1 of the latter year, through its facilities at the 
stockyard, assisted and enabled Stanley Martin, the operator 
and principal owner of respondent, who was not registered with 
the Secretary and bonded, to engage in speculative dealer op- 
erations at the stockyard and other posted stockyards, including 
those operations specified in Finding of Fact 8 below, by fi- 
nancing and clearing such speculative operations and maintain- 
ing for said Stanley Martin a trading account entitled “Stanley 
Martin Trading” to clear such operations, 


8. (a) Respondent, on or about April 11, 1956, through its 
facilities at the stockyard, assisted and enabled Stanley Martin, 
the operator and principal owner of respondent, who was not 
registered with the Secretary and bonded, to purchase, at the 
stockyard, 306 cattle from the Sespe Land and Cattle Company, 
through the Stanley Martin Commission Company, a registered 
market agency also operated and partly owned by said Stanley 
Martin, by clearing and financing for him such speculative 
dealer purchase in the amount of $30,013.57 and subsequently 
clearing the sale of said 306 cattle by said Stanley Martin 
through said Stanley Martin Commission Company and credit- 
ing the profit of $1,265.14 realized from the speculative opera- 
tions to the “Stanley Martin Trading” account maintained by it. 


(b) Respondent, on or about April 25, 1956, through its 
facilities at the stockyard, assisted and enabled Stanley Martin, 
the operator and principal owner of respondent, who was not 
registered with the Secretary and bonded, to engage in a spec- 
ulative dealer operation at the stockyard by financing and clear- 
ing a country purchase by him of 96 steers from W. S. Neal 
and subsequently clearing the sale of said 96 steers by Martin 
to Great Western Packing Company, on May 2, 1956, through 
the Stanley Martin Commission Company, a registered market 
agency also operated and partly owned by said Stanley Martin, 
and crediting the profit of $130.24 realized from such specu- 
lative dealer operations to the “Stanley Martin Trading” ac- 
count maintained by it. 


(c) Respondent, on or about May 3, 1956, through its facili- 
ties at the stockyard, assisted and enabled Stanley Martin, the 
operator and principal owner of respondent, who was not. reg- 
istered with the Secretary and bonded, to engage in a specu- 
lative operation at the stockyard, by financing and clearing a 
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country purchase by him of 162 cattle from Breen Farms and 
subsequently clearing the sale to the Survall Packing Company, 
on May 8, 1956, of said 162 cattle by Martin, through the 
Stanley Martin Commission Company, a registered market 
agency also operated and partly owned by said Stanley Martin, 
and crediting the profit of $267.30 made from such speculative 
dealer operations to the “Stanley Martin Trading’ account 
maintained by it. 


9. Respondent, on or about December 17, 1954, assisted and 
enabled a trading partnership composed of Stanley Martin, the 
operator and principal owner of respondent, and George Evetts, 
which was not registered with the Secretary and bonded, to 
engage in a secret speculative operation at the stockyard by 
financing and clearing the purchase by said trading partnership 
of 44 cattle consigned for sale on a commission basis to the 
Stanley Martin Commission Company, a registered market 
agency also operated and partly owned by said Stanley Martin. 
Subsequently, respondent cleared the sale of such cattle by said 
trading partnership at the Tulare Sales Yards, Tulare, Cali- 
fornia, divided the profit of $235.81 realized from said specu- 
lative operation between Martin and Evetts, paid Evetts his 
half of said profit, and credited the other half of said profit to 
an account maintained by respondent for Martin entitled 
“Stanley Martin Trading.” 


10. Respondent, during the years 1954, 1955, 1956 and 1957, 
prior to July 1 of the latter year, through its facilities at the 
stockyard, assisted and enabled Richard Martin, part owner 
of respondent and son of Stanley Martin, the operator and prin- 
cipal owner of respondent, who was not registered with the 
Secretary and bonded, to engage in speculative dealer operations 
at the stockyard by financing and clearing such speculative 
operations and maintaining for said Richard Martin a trading 
account entitled “Richard Martin” to clear such operations. 


11. Respondent, on or about November 9 and 10, 1954, as- 
sisted and enabled Richard Martin, part owner of respondent 
and son of Stanley Martin, the operator and principal owner 
of respondent, who was not registered with the Secretary and 
bonded, to engage in speculative operations at the stockyard by 
financing and clearing, under the assumed, false and incorrect 
name of “Wharfield,” the purchase by said Richard Martin of 
116 head of cattle consigned to the Stanley Martin Commission 
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Company, a registered market agency owned by said Richard 
Martin and Stanley Martin, and subsequently, on or about De- 
cember 10, 1954, and January 19, 1955, financing and clearing 
the sale of said 116 head of cattle, also through said Stanley 
Martin Commission Company, and under said assumed, false 
and incorrect name of “Wharfield,” and ‘debiting the loss from 
such speculative transactions to the “Richard Martin” trading 
account maintained by it. 


12. Respondent, during the period from December 1, 1954, 
through January 31, 1956, through its facilities at the stockyard, 
assisted and enabled a trading partnership, which was not reg- 
istered with the Secretary and bonded, composed of Richard 
Martin, part owner of respondent and son of Stanley Martin, 
the operator and principal owner of respondent, and Fred 
Cales, an employee of the Stanley Martin Commission Company, 
a registered market agency owned by said Richard Martin and 
Stanley Martin, to engage in speculative operations at the stock- 
yard, including those specified in Finding of Fact 13 below, by 
financing and clearing such speculative operations and main- 
taining for said trading partnership an account entitled ‘“C 
& M Cattle Company” to clear such operations, 


13. (a) Respondent, on or about December 6, 1954, through 
its facilities at the stockyard, assisted and enabled a trading 
partnership composed of Richard Martin, part owner of re- 
spondent and son of Stanley Martin, the operator and principal 
owner of respondent, and Fred Cales, an employee of the Stan- 
ley Martin Commission Company, a registered market agency 
owned by said Richard Martin and Stanley Martin, which was 
not registered with the Secretary and bonded, to engage in 
speculative operations by financing and clearing a country pur- 
chase by said partnership of 65 cattle from William Coleman 
and subsequently clearing the sale of such cattle by the part- 
nership, at the stockyard, through said Stanley Martin Com- 
mission Company, and crediting the profit of $702.75 realized 
from the speculative operations to an account entitled ““C & M 
Cattle Company,” maintained by respondent to clear the opera- 
tions of the trading partnership. 

(b) Respondent, on or about June 25, 1956, through its 
facilities at the stockyard, assisted and enabled a trading part- 
nership composed of Richard Martin, part owner of respondent 
and son of Stanley Martin, the operator and principal owner 
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of respondent, and Fred Cales, an employee of the Stanley Mar- 
tin Commission Company, a registered market agency owned by 
said Richard Martin and Stanley Martin, which was not reg- 
istered with the Secretary and bonded, to engage in speculative 
operations by financing and clearing a country purchase by said 
partnership of 117 cattle from Harper Brothers and subse- 
quently clearing the sale of such cattle by the partnership, at 
the stockyard, through said Stanley Martin Commission Com- 
pany and crediting the net profit of $505.80 realized from the 
speculative operations to an account entitled “C & M Cattle 
Company,” maintained by respondent to clear the operations of 
the trading partnership. 


14. Respondent, on or about February 17, 1955, through its 
facilities at the stockyard, assisted and enabled a trading part- 
nership composed of Richard Martin, part owner of respondent 
and son of Stanley Martin, the operator and principal owner 
of respondent, and Ben Raskin, which was not registered with 
the Secretary and bonded, to engage in speculative operations, 
at the stockyard, by arranging, through Stanley Martin, for 
the disposition and sale of 132 cattle purchased by said Ben 
Raskin, at said Stanley Martin’s request, from the Southwest 
Commission Company, a registered market agency, and financ- 
ing and clearing the sale of such livestock, through respondent, 
to V. C. Smith at a profit of $828.70, which was distributed by 
respondent as follows: $406.28 to Ben Raskin; $310.22 to Rich- 
ard Martin; and $112.20 to respondent as “Commission.” 


15. Respondent, through its facilities at the stockyard, dur- 
ing the years 1954, 1955, 1956 and 1957, prior to July 1 of the 
latter year, in addition to the trading accounts maintained by 
it for Nathan Miller, Stanley Martin, Richard Martin, and their 
various partnership arrangements referred to in Findings of 
Fact 3 through 14 above, maintained trading accounts for the 
various persons and firms listed below, which were not regis- 
tered with the Secretary and bonded, and financed and cleared 
their speculative operations at the stockyard, other posted stock- 
yards, and other buying locations, as follows: 


Account Listings 


Fred Cales Marlane Cattle Company 
H. V. Crawford Stanley Martin Pastures 
George Evett Martin 100 

F&M Martin Number 10 


Gustafson-Roth-Martin Dick Martin 
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Roth & Company Pat Trudell 
Gene Hachten Robert D. Thompson 
K & G Cattle Company Thompson and Martin 


16. Respondent, at the stockyard, during the years 1954, 
1955, 1956 and 1957, prior to July 1 of the latter year, failed 
to keep accounts and records that fully and correctly disclosed 
all of the transactions involved in its operations as a market 
agency at the stockyard. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
16 hereof, respondent has wilfully violated sections 304, 307, 
312(a) and 401 of the act, and section 10 of an act entitled 
“An Act to Create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” which section is 
incorporated in and made a part of the Packers and Stockyards 
Act, 1921, by virtue of the provisions of section 402 of the 
latter act. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of and suspending its registration for a period of one year, five 
months of which shall be an active suspension and the remain- 
ing seven months held in abeyance for a period of two years 
unless respondent again violates the act or the regulations, and 
complainant has recommended that such an order be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices set out in 
the Findings of Fact above. 


Respondent’s registration under the act is suspended for a 
period of one year, the first five months of which shall be an 
active suspension with the remaining seven months of such 
suspension held in abeyance and not to become effective unless 
respondent, after opportunity for hearing, is found to have 
again violated the act or the regulations within a period of two 
years from the effective date of this order. 


This order shall become effective on the 6th day after service. 
Copies hereof shall be served upon the parties. 
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(No. 5410) 


In re STANLEY MARTIN LIVESTOCK COMMISSION COMPANY, a cor- 
poration. P&S Docket No. 2279. Decided April 24, 1958. 


Speculative Operations—False Records—Fraudulent and 
Deceptive Practices—Suspension of Registration— 
Consent Order 


Respondent consented to an order (1) requiring it to cease and desist from 
the practices complained of, i.e, engaging in secret and fraudulent 
speculative operations and keeping false records to conceal the opera- 
tions, and (2) suspending its registration for five months. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. George R. Larwill, of Los Angeles, California, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Livestock Division, Agricultural 
Marketing Service, on November 18, 1957, charges respondent 
with various violations of the act. Respondent, in its answer 
filed on January 28, 1958, admitted the jurisdictional allegations 
in the complaint but generally denied the other allegations. On 
March 17, 1958, in an amended answer, respondent enters “a 
plea in the nature of Nolo Contendere,” waives the report of 
the examiner, and agrees to the issuance of “a Cease and Desist 
Order, with appropriate Findings of Fact,” and to a suspension 
of its registration for a period of five months. Complainant has 
recommended that an order requiring respondent to cease and 
desist from the practices complained of in the complaint be 
issued and that respondent’s registration be suspended for a 
period of five months, as agreed to be respondent. 


FINDINGS OF FACT 


1. The Union Stock Yards, Los Angeles, California, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions 
of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, at the 
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stockyard, and at the times of the transactions hereinafter re- 
ferred to was so registered. 


3. (a) Respondent, at the stockyard, on or about December 
15, 1954, sold 22 head of livestock consigned to it for sale on a 
commission basis by Burris & Nunn of Belen, New Mexico, to 
Stanley Martin, the operator and part owner of respondent, for 
his own account, and, in accounting to the consignors for the 
sale of their livestock, issued account of sale No. 845 showing 
the assumed, false, and incorrect name of “George Evetts” as 
the purchaser of the livestock instead of the name of said 
Stanley Martin, a copy of which false and incorrect account of 
sale was made a part of the accounts and records of respondent. 
On December 20 respondent resold said 22 head of livestock for 
the account of said Stanley Martin to “Cyr” and, in connection 
with such resale, issued account of sale No. 895 showing the 
seller of the livestock as “George Evetts,” when in fact Stanley 
Martin was the seller of the livestock, a copy of which false and 
incorrect account of sale was made a part of the accounts and 
records of respondent. 


(b) Respondent, at the stockyard, on or about May 24, 1955, 
sold 4 calves consigned to it for sale on a commission basis by 
Art Thomasson, Jr., of Picacho, Arizona, to Stanley Martin, the 
operator and part owner of respondent, for his own account, 
and, in accounting to said consignor for the sale of said calves 
and other cattle consigned by said Art Thomasson, issued ac- 
count of sale No. 1678 showing the assumed, false, and incorrect 
name or account designation “Cole # 10” as the purchaser of 
said 4 calves instead of the name of Stanley Martin, a copy of 
which false and incorrect account of sale was made a part of 
the accounts and records of respondent. Subsequently, respond- 
ent resold said 4 calves to the St. George Cattle Company for 
the account of said Stanley Martin, and, in connection with such 
resale, issued account of sale No. 1696 showing the assumed, 
false, and incorrect name or account designation “Cole # 10” 
as the seller of the calves instead of Stanley Martin, a copy of 
which false and incorrect account of sale was made a part of 
the accounts and records of respondent. 

(c) Respondent, at the stockyard, on or about May 24, 1955, 
in connection with the sale to Stanley Martin of the 4 calves 
consigned by Art Thomasson, Jr. in the sale transaction de- 
scribed in subparagraph (b) above, caused the stockyard to 
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issue scale ticket No. M10283 falsely and incorrectly showing 
“A. Cole # 10” as the purchaser of the said 4 calves instead 
of Stanley Martin, a copy of which false and incorrect scale 
ticket was made a part of the accounts and records of the 
stockyard. 


(d) Respondent, at the stockyard, on or about May 25, 1955, 
sold 1 calf consigned to it for sale on a commission basis by 
Arthur Beken of Wedmar, Texas, to Stanley Martin, the opera- 
tor and part owner of respondent, for his own account, and, in 
accounting to said consignor for the sale of said calf and other 
cattle consigned by said Arthur Beken, issued account of sale 
No. 1662 showing the assumed, false, and incorrect name or 
account designation “Cole + 10” as the purchaser of said calf 
instead of the name of Stanley Martin, a copy of which false 
and incorrect account of sale was made a part of the accounts 
and records of respondent. On the following day respondent 
resold such calf to the Rosen Meat Company for the account of 
said Stanley Martin, and, in connection with such resale, issued 
account of sale No. 1700 showing the assumed, false, and in- 
correct name or account designation “Cole # 10” as the seller 
of the calf instead of Stanley Martin, a copy of which false and 
incorrect account of sale was made a part of the accounts and 
records of respondent. 


(e) Respondent, at the stockyard, on or about May 25, 1955, 
in connection with the sale to Stanley Martin of the calf con- 
signed by Arthur Beken in the sale transaction described in 
subparagraph (d) above, caused the stockyard to issue scale 
ticket No, M2799 falsely and incorrectly showing “A. Cole + 
10” as the purchaser of said calf instead of Stanley Martin, a 
copy of which false and incorrect scale ticket was made a part 
of the accounts and records of the stockyard. 


(f) Respondent, at the stockyard, on or about May 23, 1955, 
sold 1 heifer consigned to it for sale on a commission basis by 
John Cook of Groesbeck, Texas, to Stanley Martin, the operator 
and part owner of respondent, for his own account, and, in 
accounting to said consignor for the sale of said heifer and 
other cattle consigned by said John Cook, issued account of sale 
No. 1677 showing the assumed, false, and incorrect name or 
account designation “A. Cole” as the purchaser of said heifer 
instead of the name of Stanley Martin, a copy of which false 
and incorrect account of sale was made a part of the accounts 
and records of respondent. 
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(g) Respondent, at the stockyard, on or about May 23, 1955, 
in connection with the sale to Stanley Martin of the 1 heifer 
consigned by John Cook in the sale transaction described in 
subparagraph (f) above, caused the stockyard to issue scale 
ticket No. M7371 falsely and incorrectly showing “A. Cole # 
10” as the purchaser of the said heifer instead of Stanley Mar- 
tin, a copy of which false and incorrect scale ticket was made a 
part of the accounts and records of the stockyard. 


4. (a) Respondent, at the stockyard, on or about April 12, 
1956, assisted and enabled Stanley Martin, its operator and part 
owner, who was not registered with the Secretary and bonded, 
to engage in a speculative dealer operation by selling to various 
persons, in competition with livestock consigned to respondent 
for sale on a commission basis, for the account of said Stanley 
Martin, 305 cattle previously purchased by him for speculative 
purposes from the Sespe Land and Water Company in a trans- 
action financed and cleared by the Los Angeles Livestock Com- 
pany, a registered market agency also operated and partly 
owned by said Stanley Martin. 


(b) Respondent, at the stockyard, on or about April 27, 1956, 
assisted and enabled Stanley Martin, its operator and part 
owner, who was not registered with the Secretary and bonded, 
to engage in speculative dealer operations by selling to the 
Great Western Packing Company, for the account of said Stan- 
ley Martin, 96 cattle previously purchased by him for specu- 
lative purposes from W. S. Neal of Holly, Colorado. 


(c) Respondent, at the stockyard, on or about May 8, 1956, 
assisted and enabled Stanley Martin, its operator and part 
owner, who was not registered with the Secretary and bonded, 
to engage in a speculative dealer operation by selling to the 
Survall Packing Company, for the account of said Stanley 
Martin, 162 cattle previously purchased by him for speculative 
purposes in a transaction financed and cleared by the Los 
Angeles Livestock Company, a registered market agency also 
also operated and partly owned by Stanley Martin. 

(d) Respondent, at the stockyard, on or about February 9, 
1955, assisted and enabled Stanley Martin, its operator and 
part owner, who was not registered with the Secretary and 
bonded, to engage in speculative dealer operations by permitting 
him to purchase 82 steers for speculative purposes from the 
California Livestock Commission Company in the name of re- 
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spondent, in a transaction financed and cleared by the Los 
Angeles Livestock Company, a registered market agency which 
cleared respondent’s business and was also operated and partly 
owned by Stanley Martin. Said 82 steers were sold by Stanley 
Martin on the following day through the facilities of said Los 
Angeles Livestock Company to V. C. Smith, Indio, California, 
at a mark-up of $1.00 to $1.25 per cwt., or a total net profit 
of $387.67,which was credited by said Los Angeles Livestock 
Company to a trading account established and maintained by it 
for said Stanley Martin. 


(e) Respondent, at the stockyard, on the dates and in the 
sales transactions described in subparagraphs (a), (b), (d), 
and (f) of Finding of Fact 3 above, assisted and enabled Stan- 
ley Martin, its operator and part owner, who was not registered 
with the Secretary and bonded, to engage in speculative dealer 
operations by permitting him to purchase from respondent the 
livestock involved in said transactions. 


5. Respondent, at the stockyard, on or about December 10, 
1954, assisted and enabled a trading partnership composed of 
Stanley Martin, the operator and part owner of respondent, 
and George Evetts, which trading partnership was not regis- 
tered with the Secretary and bonded, to engage in speculative 
operations by selling to said trading partnership cattle con- 
signed to respondent for sale on a commission basis by various 
consignors. Said trading partnership subsequently sold such 
cattle at the Tulare Sales Yards, Tulare, California, in trans- 
actions financed and cleared for the trading partnership by the 
Los Angeles Livestock Company, a registered market agency 
which cleared respondent’s business and was also operated and 
partly owned by said Stanley Martin, at a profit of $235.81 
which was divided equally between said Stanley Martin and 
George Evetts. 


6. (a) Respondent, at the stockyard, on or about July 26, 
1954, assisted and enabled a trading partnership composed of 
Stanley Martin, the operator and part owner of respondent, and 
Nathan [‘‘Nate”] Miller, head packer-buyer and vice president 
of the Union Packing Company, which trading partnership was 
not registered with the Secretary and bonded, to engage in 
speculative operations by selling to the Great Western Packing 
Company 35 bulls, which the trading partnership had purchased 
from the Catalina Island Cattle Company, Avalon, California. 
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In connection with said sale transaction, respondent issued ac- 
count of sale No. 070 showing the false and incorrect name of 
the Los Angeles Livestock Company as the seller of the live- 
stock instead of the names of said Stanley Martin and Nathan 
Miller, a copy of which false and incorrect account of sale was 
made a part of the accounts and records of respondent. 

(b) Respondent, at the stockyard, on or about September 27, 
1954, assisted and enabled a trading partnership composed of 
Stanley Martin, the operator and part owner of respondent, and 
Nathan [“Nate”’] Miller, head packer-buyer and vice president 
of the Union Packing Company, which trading partnership was 
not registered with the Secretary and bonded, to engage in 
speculative operations by selling to the Ideal Packing Company 
82 bulls, which the trading partnership had purchased from the 
Catalina Island Cattle Company, Avalon, California. In con- 
nection with said sale transaction, respondent issued account of 
sale No. 405 showing the false and incorrect name of the “L. A. 
Livestock Co.” as the seller of the livestock instead of the names 
of said Stanley Martin and Nathan Miller, a copy of which 
false and incorrect account of sale was made a part of the ac- 
counts and records of respondent. 

(c) Respondent, on or about July 25, 1955, permitted a trad- 
ing partnership composed of Stanley Martin, the operator and 
part owner of respondent, and Nathan [“Nate’”] Miller, head 
packer-buyer and vice president of the Union Packing Company, 
which trading partnership was not registered with the Secretary 
and bonded, to engage in speculative dealer operations by financ- 
ing in part the purchase by the trading partnership of 375 
cattle from Tadlock Brothers, at the Forth Worth Stock Yards, 
Forth Worth, Texas, a posted stockyard. 


7. (a) Respondent, at the stockyard, on or about November 
10, 1954, sold 76 calves consigned to respondent for sale on a 
commission basis ‘by Arthur Beken of Weimar, Texas, and 1 
heifer consigned by Russell Center of Obar, New Mexico, to 
Richard Martin, part owner of respondent and son of Stanley 
Martin, the operator and other part owner of respondent, and, 
in accounting to said consignors for the sale of their livestock, 
issued accounts of sale Nos. 565 and 587, respectively, showing 
the purchaser of the livestock as “Wharfield” instead of the 
name of said Richard Martin, copies of which false and. incor- 
rect accounts of sale were made a part of the accounts and 
records of respondent, 
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(b) Respondent, at the stockyard, on or about November 9, 
1954, sold 39 cattle consigned to respondent for sale on a com- 
mission basis by A. A. Tribolet of Red Rock, Arizona, to Rich- 
ard Martin, part owner of respondent and son of Stanley Mar- 
tin, the operator and other part owner of respondent, and, in 
accounting to the consignor for the sale of his livestock, issued 
account of sale No. 5387 showing the purchaser of the livestock 
as “Wharfield” instead of the name of said Richard Martin, a 
copy of which false and incorrect account of sale was made a 
part of the accounts and records of respondent. 


(c) Respondent, at the stockyard, on or about February 15, 
1956, sold 33 steers consigned to respondent for sale on a com- 
mission basis by Conati Brothers of Vernon, California, to Rich- 
ard Martin, part owner of respondent and son of Stanley Mar- 
tin, the operator and other part owner of respondent, and, in 
accounting to the consignors for the sale of their livestock, 
issued account of sale No. 2972 showing the purchaser of the 
livstock as “‘Wharfield” instead of the name of said Richard 
Martin, a copy of which false and incorrect account of sale 
was made a part of the accounts and records of respondent. 


(d) Respondent, at the stockyard, on or about November 19, 
1954, sold 44 calves consigned to respondent for sale on a com- 
mission basis by Arthur Beken of Weimar, Texas, to Richard 
Martin, part owner of respondent and son of Stanley Martin, 
the operator and other part owner of respondent, and, in ac- 
counting to the consignor for the sale of his livestock, issued 
account of sale No. 632 showing the purchaser of the livestock 
as “H. B. Wharfield” instead of the name of Richard Martin, 
a copy of which false and incorrect account of sale was made a 
part of the accounts and records of respondent. Respondent, 
on the same day, resold the said 44 calves to W. Thomas and, 
in connection with said resale, issued account of sale No. 646 
falsely and incorrectly showing the seller of the livestock as 
“H. B. Wharfield” instead of Richard Martin, a copy of which 
false and incorrect account of sale was also made a part of the 
accounts and records of respondent. 


8. (a) Respondent, at the stockyard, on or about two speci- 
fied dates and at divers other times during the period from 
February 1 through May 31, 1955, assisted and enabled Richard 
Martin, part owner of respondent and son of Stanley Martin, 
the operator and other part owner of respondent, who was not 
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registered with the Secretary and bonded, to engage in specu- 
lative dealer operations by selling, for the account of said Rich- 
ard Martin, in competition with livestock consigned to respond- 
ent for sale on a commission basis, livestock which he had previ- 
ously purchased for speculative purposes. 


(b) Respondent, at the stockyard, on or about December 17, 
1954, assisted and enabled Richard Martin, part owner of re- 
spondent and son of Stanley Martin, the operator and other 
part owner of respondent, who was not registered with the Sec- 
retary and bonded, to engage in speculative operations by sell- 
ing to “Roth & Co.” and the “Ventura Roping Club,” for the 
account of said Richard Martin, in competition with livestock 
consigned to respondent for sale on a commission basis, 114 
cattle which he had previously purchased for speculative pur- 
poses. Respondent, in connection with such sale, issued account 
of sale No. 1047 falsely and incorrectly showing the sale of the 
cattle for the account of “H. B. Wharfield” instead of Richard 
Martin, a copy of which false and incorrect account of sale was 
made a part of the accounts and records of respondent. 


(c) Respondent, at the stockyard, on or about December 10, 
1954, assisted and enabled Richard Martin, part owner of re- 
spondent and son of Stanley Martin, the operator and other 
part owner of respondent, who was not registered with the 
Secretary and bonded, to engage in a speculative operation by 
selling to the Machlin Packing Company, for the account of 
said Richard Martin, in competition with livestock consigned 
to respondent for sale on a commission basis, 2 calves which 
he previously had purchased for speculative purposes. Respond- 
ent, in connection with such sale, issued account of sale No. 810 
falsely and incorrectly showing the seller of the livestock as 
“H. B. Wharfield” instead of the name of said Richard Martin, 
a copy of which false and incorrect account of sale was made a 
part of the accounts and records of respondent. 

(d) Respondent, at the stockyard, on or about the dates and 
in connection with the transactions described in Finding of Fact 
7 above, assisted and enabled Richard Martin, part owner of 
respondent and son of Stanley Martin, the operator and other 
part owner of respondent, who was not registered with the Sec- 
retary and bonded, to engage in speculative operations. 


9. Respondent, at the stockyard, on or about May 8, 1956, 
sold 9 steers consigned to it for sale on a commission basis by 
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R. Kauffman of Moorpark, California, to a trading partnership 
composed of Richard Martin, part owner of respondent and 
son of Stanley Martin, the operator and other part owner of 
respondent, and Fred Cales, an employee of respondent. 


10. (a) Respondent, at the stockyard, on or about December 
6, 1954, assisted and enabled a trading partnership composed 
of Richard Martin, part owner of respondent and son of Stanley 
Martin, the operator and other part owner of respondent, and 
Fred Cales, an employee of respondent, which was not registered 
with the Secretary and bonded, to engage in speculative op- 
erations by selling to “Harmon” and “Ideal”, for the account 
of said trading partnership, in competition with livestock con- 
signed to respondent for sale on a commission basis, 65 head 
of cattle which the trading partnership previously had pur- 
chased for speculative purposes. 


(b) Respondent, at the stockyard, on or about June 8, 1956, 
assisted and enabled a trading partnership composed of Richard 
Martin, part owner of respondent and son of Stanley Martin, 
the operator and other part owner of respondent, and Fred 
Cales, an employee of respondent, which was not registered 
with the Secretary and bonded, to engage in speculative opera- 
tions by selling to Armour and Company, for the account of 
said trading partnership, 9 head of cattle which the trading 
partnership previously had purchased for speculative purposes 
from respondent in the transaction described in Finding of 
Fact 9 above. 


(c) Respondent, at the stockyard, on or about July 25, 1956, 
assisted and enabled a trading partnership composed of Richard 
Martin, part owner of respondent and son of Stanley Martin, 
the operator and other part owner of respondent, and Fred 
Cales, an employee of respondent, which was not registered 
with the Secretary and bonded, to engage in a speculative opera- 
tion by selling to various purchasers for the account of said 
trading partnership, in competition with livestock consigned to 
respondent for sale on a commission basis, 27 cattle which the 
trading partnership previously had purchased for speculative 
purposes. 

(d) Respondent, at the stockyard, on or about two specified 
dates, assisted and enabled a trading partnership composed of 
Richard Martin, part owner of respondent and son of Stanley 
Martin, the operator and other part owner of respondent, and 
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Robert Thompson, an employee of respondent, which was not 
registered with the Secretary and bonded, to engage in specu- 
lative dealer operations by selling to various purchasers, for 
the account of the trading partnership, in completition with 
livestock consigned to respondent for sale on a commission basis, 
livestock which the trading partnership previously had pur- 
chased. 


(e) Respondent, at the stockyard, on the date and in the 
transaction described in Finding of Fact 9 above, assisted and 
enabled a trading partnership composed of Richard Martin, part 
owner of respondent and son of Stanley Martin, the operator 
and other part owner of respondent, and Fred Cales, an em- 
ployee of respondent, which was not registered with the Sec- 
retary and bonded, to engage in a speculative transaction. 


11. Respondent, at the stockyard, on more than 115 differ- 
ent dates during the period from July 23, 1954, through De- 
cember 4, 1956, assisted and enabled H. V. Crawford, who was 
not registered with the Secretary and bonded, to engage in 
speculative operations at the stockyard by regularly and con- 
sistently selling livestock for the account of said H. V. Crawford. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
11, it is concluded that respondent has wilfully violated sections 
304, 307, 312(a) and 401 of the act, sections 201.43 and 201.60 
of the regulations, and section 10 of an act entitled “An Act 
to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incor- 
porated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the latter act. 

Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of and suspending its registration for a period of five months, 
and complainant has recommended that such an order be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices set out in 
the Findings of Fact above. 
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Respondent’s registration under the act is suspended for a 
period of five months. 


This order shall become effective on the 6th day after service. 
Copies hereof shall be served upon the parties. 


(No. 5411) 


In re NATHAN MILLER. P&S Docket No. 2270. Decided April 
24, 1958. 


Speculative Operations—False Records—Fraudulent and 
Deceptive Practices—Suspension of Registration— 
Consent Order 


Respondent consented to an order (1) requiring him to cease and desist from 
the practices complained of, i.e., engaging in secret and fraudulent 
speculative operations and causing false records to be made to conceal 
the operations, and (2) suspending his registration for one year. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Frank DeMarco, Jr., of Los Angeles, California, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on August 15, 1957, charges re- 
spondent with various violations of the act. Respondent admits 
that the Secretary has jurisdiction in this matter, waives oral 
hearing and the report of the examiner, and consents to the 
issuance of an order, with findings of fact, requiring respondent 
to cease and desist from the practices set out in the complaint 
and suspending his registration under the act for a period of 
one year. Complainant has recommended that the order agreed 
to by respondent be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Los Angeles, California, herein- 
after referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions 
of the act. 
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2. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy livestock for slaughter at the stock- 
yard and various other posted stockyards, and at the times of 
the transactions of respondent hereinafter referred to was so 
registered. At such times respondent was employed as a packer- 
buyer by the Union Packing Company, a packer subject to the 
act, at the stockyard. 


3. Respondent, on or about the dates and in the transactions 
described and listed below, and at divers other times during the 
period from January 1, 1954, through December 31, 1954, pur- 
suant to an arrangement, agreement or understanding between 
respondent, who was then head packer-buyer and vice-president 
of the Union Packing Company, and Stanley Martin, a principal 
owner and the manager of the Los Angeles Livestock Company, 
a registered market agency at the stockyard, engaged in secret 
and fraudulent operations at the stockyard and elsewhere 
through a trading partnership composed of respondent and said 
Stanley Martin in connection with respondent’s purchases of 
livestock for slaughtering and for feeding purposes for said 
Union Packing Company, and, in some instances shared the 
profits from such secret and fraudulent operations with said 
Stanley Martin; used the facilities of the Los Angeles Live- 
stock Company to perform such operations, to conceal] their 
true nature, and to clear such operations; and caused the Los 
Angeles Livestock Company to issue false and incorrect invoices 
which were made a part of the accounts and records of the 
Union Packing Company, and copies of which were made a part 
of the accounts and records of that market agency, as follows: 
(a) Respondent, on or about March 16, 1954, purchased 50 
steers at $20.00 per cwt. for the account of his employer, the 
Union Packing Company, from H. Williams, Lamar, Colorado, 
and, in connection with such purchase transaction, pursuant to 
an arrangement, agreement or understanding with Stanley Mar- 
tin, a principal owner and manager of the Los Angeles Live- 
stock Company, caused said market agency to fraudulently mark 
up the cost of the 50 steers to said Union Packing Company 
50¢ per cwt. and to collect from said packer a total secret frau- 
dulent mark-up profit of $244.72 which the market agency 
divided equally between and credited to the trading accounts 
of respondent and Stanley Martin maintained by it. Moreover, 
respondent, in further connection with said fraudulent trans- 
action, aided and abetted the Los Angeles Livestock Company in 
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charging to and collecting from the Union Packing Company a 
buying commission of $75.00, when in fact no buying service 
was rendered to the packer by that market agency, and caused 
said market agency to issue to said packer an invoice falsely 
and incorrectly showing the purchase price of the steers as 
$20.50 per cwt., instead of $20.00, and representing the rendi- 
tion of said buying service and charging said buying commis- 
sion of $75.00, which was made a part of the accounts and 
records of said packer and a copy thereof made a part of the 
accounts and records of said market agency. 


(b) Respondent, on or about March 29, 1954, purchased 286 
steers at a cost of $71,863.70 for the account of his employer, 
the Union Packing Company, from L. C. Traylor, San Antonio, 
Texas, through the facilities of the Los Angeles Livestock Com- 
pany, and, in connection with such purchase transaction, pur- 
suant to an arrangement, agreement or understanding with 
Stanley Martin, a principal owner and manager of said market 
agency, caused the market agency to fraudulently mark up the 
cost of the 286 steers to said Union Packing Company to $73,- 
395.93 and thereby collect from said packer a total secret fraud- 
ulent mark-up of $1,532.23 which that market agency credited 
to respondent’s trading account maintained by it, and to issue 
to said packer an invoice falsely and incorrectly showing the 
price of the steers as $73,395.93 instead of $71,863.70, which 
was made a part of the accounts and records of the packer and 
a copy thereof made a part of the accounts and records of said 
market agency. 


(c) Respondent, on or about April 12, 1954, purchased 14 
steers at $19.50 per cwt., and 85 steers at $20.50 per cwt., a 
total cost of $19,389.11, for the account of his employer, the 
Union Packing Company, from the Winter Livestock Company, 
La Junta, Colorado, and, in connection with such purchase 
transaction, pursuant to an arrangement, agreement or under- 
standing with Stanley Martin, a principal owner and manager 
of the Los Angeles Livestock Company, caused said market 
agency to fraudulently mark up the cost of the steers 25¢ per 
cwt. and collect from said packer a total secret fraudulent 
mark-up profit of $238.09, which that market agency divided 
equally between and credited to the trading accounts of respond- 
ent and Stanley Martin maintained by it and to issue to said 
packer an invoice falsely and incorrectly showing the purchase 
price of the 14 steers as $19.75 and the 85 steers as $20.75, 
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or a total cost of $19,627.20 instead of $19,389.11, which was 
made a part of the accounts and records of the packer and a 
copy thereof made a part of the accounts and records of said 
market agency. 

(d) Respondent, on or about May 3, 1954, purchased 88 
steers at a cost of $22,446.37 for the account of his employer, 
the Union Trading Company, from L. C. Traylor, San Antonio, 
Texas, through the facilities of the Los Angeles Livestock Com- 
pany, and, in connection with such purchase transaction, pur- 
suant to an arrangement, agreement or understanding with 
Stanley Martin, a principal owner and manager of said market 
agency, caused the said Los Angeles Livstock Company to fraud- 
ulently mark up the cost of the 88 steers to said Union Pack- 
ing Company to $22,831.77 and collect from said packer a total 
secret fraudulent mark-up of $385.40 which that market agency 
credited to respondent’s trading account maintained by it, and 
to issue to said packer an invoice falsely and incorrectly show- 
ing the price of the steers as $22,831.77 instead of $22,446.37, 
which was made a part of the accounts and records of the 
packer and a copy thereof made a part of the accounts and 
records of said market agency. 

(e) Respondent, on or about May 5, 1954, purchased 110 
steers at a total cost of $27,161.75 for the account of his em- 
ployer, the Union Packing Company, from L. C. Traylor, San 
Antonio, Texas, through the facilities of the Los Angeles Live- 
stock Company, and, in connection with such purchase transac- 
tion, pursuant to an arrangement, agreement or understanding 
with Stanley Martin, a principal owner and manager of said 
market agency, caused the Los Angeles Livestock Company to 
fraudulently mark up the cost of the 110 steers to said Union 
Packing Company to $28,554.44 and collect from said packer 
a total secret fraudulent mark-up of $1,392.69 which that 
market agency credited to respondent’s trading account main- 
tained by it, and to issue to said packer an invoice falsely and 
incorrectly showing the price of the steers as $28,554.44 instead 
of $27,161.75, which was made a part of the accounts and 
records of the packer and a copy thereof made a part of the 
accounts and records of said market agency. 

(f) Respondent, on or about August 3, 1954, purchased 105 
steers at a total cost of $28,423.05 for the account of his em- 
ployer, the Union Packing Company, from L. C. Traylor, San 
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Antonio, Texas, through the facilities of the Los Angeles Live- 
stock Company, and, in connection with such purchase trans- 
action, pursuant to an arrangement, agreement or understand- 
ing with Stanley Martin, a principal owner and manager of 
said market agency, caused the Los Angeles Livestock Company 
to fraudulently charge to and collect from the Union Packing 
Company a buying commission of $373.99, when in fact no buy- 
ing service was rendered to the packer by that market agency, 
to credit such amount to the trading account of respondent 
maintained by the market agency, and to issue an invoice to 
the Union Packing Company falsely and incorrectly represent- 
ing the rendition of buying services and charging said commis- 
sion of $373.99, which was made a part of the accounts and 
records of said packer and a copy thereof made a part of the 
accounts and records of the market agency. 


(g) Respondent, on or about August 20, 1954, purchased 37 
cattle at a total cost of $6,728.46 for the account of his em- 
ployer, the Union Packing Company, from L. C. Traylor, San 
Antonio, Texas, through the facilities of the Los Angeles Live- 
stock Company, and, in connection with such purchase trans- 
action, pursuant to an arrangement, agreement or understand- 
ing with Stanley Martin, a principal owner and manager of said 
market agency, caused the Los Angeles Livestock Company to 
fraudulently charge to and collect from the Union Packing 
Company a buying commission of $105.30, when in fact no buy- 
ing service was rendered to the packer by that market agency, 
to credit such amount to the trading account of respondent 
maintained by the market agency, and to issue an invoice to 
the Union Packing Company falsely and incorrectly represent- 
ing the rendition of buying services and charging said com- 
mission of $105.30, which was made a part of the accounts and 
records of said packer and a copy thereof made a part of the 
accounts and records of the market agency. 


(h) Respondent, on or about August 26, 1954, purchased 37 
steers at a total cost of $7,868.00 for the account of his em- 
ployer, the Union Packing Company, from L. C. Traylor, San 
Antonio, Texas, through the facilities of the Los Angeles Live- 
stock Company, and, in connection with such purchase trans- 
action, pursuant to an arrangement, agreement or understand- 
ing with Stanley Martin, a principal owner and manager of 
said market agency, caused the Los Angeles Livestock Company 
to fraudulently charge to and collect from the Union Packing 
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Company a buying commission of $112.40, when in fact no buy- 
ing service was rendered to the packer by that market agency, 
to credit such amount to the trading account of respondent 
maintained by the market agency, and to issue an invoice to 
the Union Packing Company falsely and incorrectly represent- 
ing the rendition of buying services and charging said com- 
mission of $112.40, which was made a part of the accounts and 
records of said packer and a copy thereof made a part of the 
accounts and records of the market agency. 


(i) Respondent, on or about July 8, 1954, purchased 105 
steers at a cost of $23,133.07 for the account of his employer, 
the Union Packing Company, from L. C. Traylor, San Antonio, 
Texas, through the facilities of the Los Angeles Livestock Com- 
pany, and, in connection with such purchase transaction, pur- 
suant to an arrangement, agreement or understanding with 
Stanley Martin, a principal owner and manager of said market 
agency, caused the Los Angeles Livestock Company to fraud- 
ulently mark up the cost of the 105 steers to said Union Pack- 
ing Company to $23,502.50 and collect from said packed a total 
secret fraudulent mark-up of $369.43, which that market agency 
credited to respondent’s trading account maintained by it and 
to issue to said packer an invoice falsely and incorrectly show- 
ing the price of the steers as $23,502.50 instead of $23,133.07, 
which was made a part of the accounts and records of the 
packer and a copy thereof made a part of the accounts and 
records of said market agency. 


4. Respondent, on or about the dates and in the transactions 
listed below, and at divers other times during the period from 
July 1 through September 30, 1955, consistently engaged in 
speculative dealer operations through a trading partnership, 
which was not registered with the Secretary and bonded, com- 
posed of respondent and Stanley Martin, a principal owner and 
the manager of the Los Angeles Livestock Company, a reg- 
istered market agency at the stockyard, by purchasing livestock 
at various posted stock yards and selling such livestock to vari- 
ous persons and corporations in the State of California in 
transactions which were cleared and financed by said Los 
Angeles Livestock Company, and the profits therefrom divided 
between and paid to respondent and said Stanley Martin by 
said market agency, as follows: 
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5. Respondent, at the stockyard, during the period from 
June 10 through December 15, 1954, consistently engaged in 
speculative dealer operations through a trading partnership 
which was not registered with the Secretary and bonded, com- 
posed of respondent and Stanley Martin, a principal owner and 
manager of the Los Angeles Livestock Company, a registered 
market agency at the stockyard, by purchasing 1,767 head of 
catttle in transactions which were cleared and financed for the 
trading partnership by Los Angeles Livestock Company under 
a ledger trading account entitled “Catalina Island Cattle—Ava- 
lon, California,” at a total gross cost of $240,457.77, and sub- 
sequently selling 1,185 head of such cattle to the Union Packing 
Company, respondent’s employer, for which respondent was 
head buyer, and the remaining 582 head to nine other buyers 
at a gross selling price of $259,292.45 in sales transactions 
which, in most instances, also were cleared by Los Angeles 
Livestock Company. The total net profit of $18,834.68 realized 
by said trading partnership from the speculative operations 
was divided equally between and paid to respondent and Stan- 
ley Martin by the Los Angeles Livestock Company. 


6. Respondent, on or about August 31, 1955, pursuant to 
an arrangement, agreement or understanding between respond- 
ent and Stanley Martin, a principal owner and manager of the 
Los Angeles Livestock Company, a registered market agency 
at the stockyard, purchased 571 cattle at a cost of $64,606.12 
from E. R. Chilcott, Las Flores Ranch, Hisperia, California, 
in a country transaction cleared and financed by said Los 
Angeles Livestock Company under a ledger trading account 
entitled “E. R. Chilcott Deal’, which were used by the Los 
Angeles Livestock Company in filling an order for the Union 
Packing Company, respondent’s employer for whom he was 
serving as head cattle buyer. In connection with said transac- 
tions, respondent caused the Los Angeles Livestock Company 
to mark up the cost of the cattle to the Union Packing Company 
to $69,657.75, thereby collecting from said packer a speculative 
mark-up of $4,320.79, which was credited by said market agency 
to the “E. R. Chilcott Deal” ledger account and then divided 
between and paid to respondent and Stanley Martin, and to 
issue an invoice to said Union Packing Company falsely and 
meorrectly showing the purchase price of the cattle as $69,- 
657.75 instead of $64,606.12, which was made a part of the 
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accounts and records of the packer and a copy made a part of 
the accounts and records of said market agency. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
6 hereof, respondent has wilfully violated sections 303 and 
312(a) of the act, sections 201.10 and 201.29 of the regulations, 
and section 10 of an act entitled “An Act to Create a Federal 
Trade Commission, to define its powers and duties, and for 
viher purposes,” which section is incorporated in and made a 
part of the Packers and Stockyards Act, 1921, by virtue of the 
provisions of section 402 of the latter act. 


Inasmuch as respondent has consented that an order be issued 
rivquiring him to cease and desist from the practices complained 
v:' and suspending his registration for a period of one year, and 
. mplainant has recommended that such an order be issued, 
tre order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
iiir, unjustly discriminatory and deceptive practices set out in 
tae Findings of Fact above. 


Respondent’s registration under the act is suspended for a 
period of one year from the effective date of the order. 


This order shall become effective on the 6th day after service. 
Copies hereof shall be served upon the parties. 


(No. 5412) 


DEWEY L. MURDACH v. HARRY C. DANIELS, d/b/a HARRY C. 
DANIELS & Co., AND ST. LouIS NATIONAL STOCKYARDS Co. 
P&S Docket No. 2267. Decided April 24, 1958. 


Failure to Account—Damages 


Respondent Daniels failed to account for an animal consigned to him for 
sale and he is ordered to pay to complainant the amount claimed. The 
complaint is dismissed as to the respondent stockyard company. 


Complainant pro se. Mr. Sam S. Pessin, of Belleville, Illinois, for respondent 


See 
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Harry C. Daniels. Respondent St. Louis National Stockyards Co. pro. 
se. Mr. John J. Murray, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. 


On February 24, 1956, Dewey L. Murdach filed a formal 
complaint in the matter identified above. The complaint alleged 
that he had not received full and proper accounting for a heifer 
delivered to respondent stockyard on January 31, 1956, and 
consigned to respondent Daniels for sale on a commission basis. 
The amount claimed is $125. This represents the alleged value 
of the heifer less certain marketing expenses. 


A copy of the complaint was served upon each of the re- 
spondents. St. Louis National Stockyards Co. filed an answer 
on May 7, 1957, denying any responsibility and requesting an 
oral hearing in the matter. On May 7, 1957, Sam N. Pessin 
of the law offices of Lindauer, Lindauer, Pessin & Nisman, 
acting pursuant to a power of attorney by Harry C. Daniels, 
filed a Motion to Dismiss. Mr. Pessin’s motion was denied by 
the Presiding Officer and the matter set for oral hearing. Re- 
spondent Daniel’s answer, filed by Mr. Pessin on September 11, 
1957, denied liability or responsibility for any alleged loss or 
damage of the complainant and requested oral hearing. Oral 
hearing was held at 2:00 p.m. on October 3, 1957, in Room 
504, United States Court House and Custom House at 1114 
Market Street in St. Louis, Missouri. 


FINDINGS OF FACT 


1. Complainant, Dewey L. Murdach, is an individual engaged 
in the business of farming whose address is Route +3, Enfield, 


Illinois. 


2. The respondents are (a) Harry C. Daniels, d/b/a Harry 
C. Daniels & Co., a livestock commission firm at the St. Louis 
National Stockyards, East St. Louis, Illinois, and (b) the St. 
Louis National Stockyards Co., a corporation which owns and 
operates the St. Louis National Stockyards. At all times men- 
tioned herein the stockyard was posted by the Secretary of 
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Agriculture as a stockyard within the meaning of that word as 
used in the act. 


8. Respondent Daniels is registered with the Secretary of 
Agriculture to buy and sell livestock on a commission basis. 


4. The complaint was filed within ninety days after the 
cause of action accrued. 


5. On February 1, 1956, complainant delivered a heifer to 
respondent stockyard company consigned to respondent Daniels. 
Such heifer was delivered to, receipted for, and yarded in pen 
174 by an employee of respondent stockyard company. Pen 174 
is assigned to the Zeller Driving Agency. 


6. The Zeller Driving Agency, which drives cattle for re- 
spondent Daniels, took custody of the animal. 


7. Complainant has not been paid for the heifer which 
weighed approximately 825 pounds. The price of heifers sold 
at the stockyard on February 1, 1956, ranged from $16 to $20 
per hundredweight. 


8. Trucking, yardage and other marketing charges would 
have amounted to approximately $6.00. 


CONCLUSIONS 


The act requires that posted stockyards and all market agen- 
cies operating at such stockyards render reasonable services 
and provides that they shall make reparation in the form of 
money damages when they fail to comply with this duty. Gen- 
erally, reasonableness must be determined by an examination 
of all pertinent circumstances. 


Here, the stockyard company has proved that it discharged 
its obligation by receiving the heifer and delivering it to a rep- 
resentative of respondent Daniels (see Finding of Fact 5). 
Accordingly, the complaint against the stockyard company 
should be dismissed. 


Respondent Daniels has not offered any allegation, much less 
proof, of any unusual or unnatural event to explain his failure 
to account for the heifer. Rather, he seems to take the position 
that the animal was lost while in the custody of the Zeller 
Driving Agency and that this circumstance relieves him of 
responsibility. This position is untenable. 
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Animals consigned to market agencies at the St. Louis Na- 
tional Stockyards are in the custody of the market agencies 
after delivery to them by the stockyard operator. It is the duty 
of the market agencies to receive the animals from the stock- 
yard operator and be responsible to their principals, the con- 
signors, for the safekeeping of the animals until they are 
weighed to a buyer or buyers. The market agencies are factors 
for the sale of the animals and as such are under obligation 
to exercise prudence and diligence in the care and safeguarding 
of the animals. If the market agencies choose to employ one 
of the several driving agencies they do so at their own risk 
and they are responsible to their principals, the shippers, for 
the act of the driving agent. 

In view of the foregoing it would be idle to speculate regard- 
ing the disposition of the heifer or to determine whether it 
disappeared while in the control ‘of Zeller or Daniels. It would 
be equally idle to determine whether the relationship between 
Daniels and Zeller is that of employer and employee, or whether 
Zeller is an independent contractor. If the Zeller Driving 
Agency violated some duty to Daniels, that is a matter for 
those parties to adjust. 

Respondent Daniels has failed to account for complainant’s 
heifer which was placed in his keeping when the stockyard de- 
livered it to pen 174. Failure to account for the heifer was a 
failure to comply with the duty to render reasonable services 
and so complainant is entitled to an award of damages. 


Complainant has estimated the net proceeds due him for the 
heifer at $125 on the basis of the estimated weight of the heifer 
and the lowest price of heifers at the St. Louis National Stock- 
yards on February 1, 1956. He has deducted trucking, yard- 
age, and other marketing charges. Respondent Daniels did not 
dispute this figure or offer any evidence regarding damages. 
Accordingly, it is concluded that the amount claimed represents 
the market value of the animal less expenses at the time of its 
disappearance and this amount is the proper measure of com- 


plainant’s damage. 


ORDER 


Respondent Harry C. Daniels shall pay to the complainant 
within 30 days from the date hereof $125 as reparation with 











806 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 306 


interest thereon at the rate of 5 per centum per annum from 
February 1, 1956, until paid. 

The complaint is dismissed as to the respondent stockyard 
company. 

A copy hereof shall be served upon each of the parties. 


(No. 5413) 


LEo YouNG, INC. v. HARRINGTON & VINCENT, INC. PACA 
Docket No. 7224. Decided April 1, 1958. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Cemplainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 25, 1957. 
Complainant seeks an award of reparation in the amount of 
$3,168.81, which is alleged to be the unpaid balance of the pur- 
chase price of seven carloads of potatoes sold and delivered to 
respondent during February 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 20, 1958. A copy of the report of in- 
vestigation was served upon complainant on January 18, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation whose 
address is 34 Boston & Maine Produce Market, Boston 29, 
Massachusetts. 


2. Respondent, Harrington & Vincent, Inc., is a corporation 
whose address is 4 Cleveland Place, Gloucester, Massachusetts. 
At the time of the transactions complained of herein, respond- 
ent was licensed under the act. 


3. During February 1957, in the course of interstate com- 
merce, complainant sold to respondent seven carloads of Maine 
potatoes. The dates of sales, car numbers, quantities, and prices 
are as follows: 





Date Shipped Price Total 
of Sale in Car No. Quantity Per Sack Price 
Feb. 8 MDT 12576 900 50-lb. sacks $1.20 del’d $1,080.00 
Feb. 11 MDT 13649 900 50-lb. sacks 1.20 del’d 1,080.00 
Feb. 21 BAR 8020 900 50-lb. sacks 1.25 del’d 1,125.00 
Feb. 22 PFE 55025 900 50-lb. sacks 1.25 del’d 1,125.00 
Feb. 23 PFE 71824 900 50-Ib. sacks 1.25 del’d 1,125.00 
Feb. 25 SFRD 20156 900 50-Ib. sacks 1.25 del’d 1,125.00 
Feb. 28 CP 282434 4000 10-lb. sacks .22% f.o.b. 900.00 

Total $7,560.00 


4. Seven carloads of potatoes meeting the specifications of 
the contracts were shipped by complainant from loading points 
in the State of Maine to respondent at New Haven, Connecticut, 
where they were received and accepted by respondent. 


5. Respondent has paid to complainant the sum of $2,- 
145.43 and received credit in the amount of $2,249.88 for 
freight, making a total of $4,395.31, which is applied on the 
total purchase price of $7,560 for the seven carloads of potatoes, 
leaving a balance of $3,164.69. Complainant paid the sum of 
$4.12 for protest fees .on two of respondent’s checks returned 
for insufficient funds, making a total amount of $3,168.81, 
which is due and owing from respondent to complainant. 


6. The formal complaint was filed on September 25, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
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of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47:8(c)). 


Respondent’s failure to pay to complainant the balance of 
the purchase price of the seven carloads of potatoes is in vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $3,168.81, with interest, and the 
facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,168.81, with interest 
thereon at the rate of 5 percent per annum from April 1, 1957, 
until paid. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5414) 


EVERGLADES GROWERS COOPERATIVE v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6872. Decided April 2, 1958. 


Failure to Pay—Inadequate Defense 


Since respondent submitted no evidence to substantiate his claim that the 
produce failed to comply with the contract requirements, reparation 
for the amount requested is awarded to complainant. 


Complainant pro se. Mr. Joseph S. Ayoub, of Boston, Massachusetts, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 12, 1956, com- 
plainant alleges that respondent failed to pay for 5 carloads of 
corn sold and delivered to respondent in May 1956. Complain- 
ant seeks reparation in the total amount of $4,956. 


A copy of the complaint and a copy of the report of inves- 
tigation made by the Department were served upon respondent 
on August 8, 1956. A copy of the report of investigation was 
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served upon complainant on the same date. Respondent filed an 
answer to the complaint on September 20, 1956, in which he 
does not deny the purchase of the 5 carloads of corn, but con- 
tends that the grade and quality of the commodity was not “as 
agreed upon” and contends that respondent was severely dam- 
aged because of the “said variance.” Respondent denies liability 
to complainant in any amount. 


In his answer, respondent requested an oral hearing to be 
held at Boston, Massachusetts. The presiding officer scheduled 
a hearing for February 14, 1957, in the Federal Building, Bos- 
ton, Massachusetts. Thereafter, respondent’s attorney notified 
the presiding officer that respondent would not appear or further 
contest the matter beyond the scope of the answer filed in the 
proceeding. Accordingly, the shortened method of procedure 
provided for in section 47.20 of the rules of practice was fol- 
lowed. Under this procedure, complainant requested that the 
verified complaint and attached exhibits be considered as its 
opening statement. Respondent did not file an answering state- 
ment. 


FINDINGS OF FACT 


1. Complainant, Everglades Growers Cooperative, is a cor- 
poration whose address is Box 517, Pahokee, Florida. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal, Boston, Massachusetts. At the time 
of these transactions, respondent was licensed under the act. 


3. In the course of interstate commerce and by oral con- 
tracts, complainant sold to respondent 5 carloads of U.S. Fancy 
corn, 5-dozen size, each carload containing 560 crates, on the 
dates and at the prices shown below, f.o.b. Canal Point, Florida: 


Car No. Date Price Per Crate Price 
FGEX 57333 5/2/56 $2.00 $1,120.00 
FHIX 974 5/8/56 2.00 1,120.00 
WFEX 67625 5/9/56 1.85 1,036.00 
WFEX 67759 5/14/56 1.50 840.00 
FGEX 38336 5/15/56 1.50 840.00 


4. Complainant shipped from Canal Point, Florida, on the 
dates of sale, and subsequently diverted to respondent at Buston, 
Massachusetts, 5 carloads of corn in accordance with contract 


specifications. 
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5. Respondent accepted the 5 shipments of corn and on May 
23, 1956, issued and sent a check to complainant in the amount 
of $1,120. This check was dishonored by the bank upon which 
it was drawn, due to “insufficient funds.” Respondent has failed 
to pay complainant any part of the total purchase price of the 
5 carloads of corn and there is due and owing to complainant 
from respondent the total sum of $4,956. 


6. The formal complaint was filed on July 12, 1956, which 
was within 9 months after accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


Respondent contends in his answer that he did not accept the 
corn as being in compliance with the contracts and states that 
he complained to complainant, or its agents, servants or em- 
ployees concerning the condition and size of the corn. He fur- 
ther stated that he was “severely damaged” because the corn 
was not of the grade and quality agreed upon. Respondent, 
however, has submitted no evidence whatsoever to substantiate 
his claims. On the other hand, complainant offered in evidence 
Federal-State inspection certificates showing all 5 shipments of 
corn graded U.S. Fancy as called for by the contracts. 


Respondent’s failure to pay complainant promptly the agreed 
purchase prices of the 5 carloads of corn is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $4,956, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $4,956, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1956, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 5415) 


F. H. HOGUE PRODUCE Co. v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6874. Decided April 2, 1958. 


Failure to Pay—Inadequate Defense 


Since respondent submitted no evidence to rebut the allegations of the 
complaint, respondent is ordered to pay to complainant the amount 
requested. 


Complainant pro se. Mr. Joseph S. Ayoub, of Boston, Massachusetts, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 9, 1956, complain- 
ant alleges that respondent failed to pay for 2 carloads of lettuce 
sold and delivered to respondent in March 1956. Complainant 
seeks reparation in the amount of $1,510.25. 

A copy of the complaint and a copy of the report of inves- 
tigation made by the Department were served upon respondent 
on August 4, 1956. A copy of the report of investigation was 
served upon complainant on August 6, 1956. Respondent filed 
an answer to the complaint on September 20, 1956, in which 
he does not deny the purchase and acceptance of the lettuce, 
but alleges that the 2 shipments “were not all of a merchantable 
condition” and that respondent was “severely damaged by the 
quality and condition of said product.” 


In his answer, respondent requested an oral hearing to be 
held at Boston, Massachusetts. By letter dated February 14, 
1957, respondent’s attorney was notified that the case was ready 
for hearing. Thereafter, respondent waived an oral hearing 
and rested his case on the answer filed in the proceeding. Ac- 
cerdingly, the shortened method of procedure provided for in 
seetion 47.20 of the rules of practice was followed. Under this 
procedure, complainant requested that the depositions previ- 
ously filed by complainant be considered as its opening state- 
ment. Respondent did not file an answering statement. 
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FINDINGS OF FACT 


1. Complainant, F. H. Hogue Produce Co., is a corporation 
whose address is P. O. Box 191, Yuma, Arizona. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ress as Becker Fruit & Produce Co., whose address is 296 Bos- 
ton Market Terminal, Boston, Massachusetts. At the time of 
these transactions, respondent was licensed under the act. 


3. In the course of interstate commerce and by oral con- 
tracts, complainant sold to respondent on March 15 and March 
26, 1956, two carloads of lettuce, Buxom brand, 2-dozen size, 
at $1.25 per carton and 90 cents per carton, respectively, plus 
15 cents per carton pre-cooling charge, f.o.b. Yuma, Arizona. 


4. Complainant shipped on March 15, 1956, from Yuma, 
Arizona, to respondent at Boston, Massachusetts, 640 cartons 
of lettuce in car PFE 68457. On March 25, 1956, complainant 
shipped from Yuma, Arizona, 585 cartons of lettuce in car 
PFE 60025, and diverted this car to respondent at Boston, 
Massachusetts, on March 26, 1956. Respondent accepted both 
carloads of lettuce without complaint. 


5. On April 19, 1956, respondent issued and sent to com- 
plainant his check in the amount of $896.00, being the purchase 
price of the lettuce shipped in car PFE 68457. This check was 
returned by the bank upon which it was drawn because of 
“insufficient funds.” The check was redeposited by complainant 
and returned a second time by the bank for the same reason. 
Respondent has paid complainant no part of the total purchase 
price of the 2 carloads of lettuce, and there is due and owing 
to complainant from respondent the sum of $1,510.25. 


6. The formal complaint was filed on July 9, 1956, which 
was within 9 months after the accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


Respondent contends in his answer that at least a portion 
of the lettuce shipped under the contract was not in merchant- 
able condition and alleges that he was “severely damaged” due 
to the quality and condition of the lettuce. However, respond- 
ent has submitted no evidence to substantiate any of his claims, 
and there is no indication that he ever made any complaint to 
the complainant regarding the lettuce. As a matter of fact, 
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on one occasion respondent wired complainant that he was 
mailing a check in payment that date. 

Respondent’s failure to pay complainant promptly the agreed 
purchase prices of the 2 carloads of lettuce is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,510.25, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,510.25, 
with interest thereon at the rate of 5 percent per annum from 
April 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5416) 


CHRISTENSEN BROS. v. HECHT PRODUCE COMPANY. PACA Docket 
No. 6817. Decided April 10, 1958. 


Suitable Shipping Condition—Rejection 
Without Reasonable Cause—Damages 


Respondent’s contentions that the produce was abnormally deteriorated and 
that it was not in suitable shipping condition when shipped are not sup- 
ported by the evidence. Since there was no breach of the contract on 
conplainant’s part, respondent is liable for the total contract price. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association of Central Califor- 
nia, Salinas, California, for complainant. Golbus & Golbus, of Chicago, 
Illinois, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed with the Department on 
May 14, 1956, in which it is alleged that complainant sold three 
carloads of lettuce to respondent for a total price of $2,240; 
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that the lettuce was shipped to respondent in full compliance 
with the contract specifications; that respondent received and 
accepted the first carload, but refused to accept the other two 
carloads, and that respondent has failed and refused to pay 
the contract price for the three carloads of lettuce. It is alleged, 
further, that the lettuce in the two rejected cars was ultimately 
abandoned to the carrier and that complainant made no recov- 
ery thereon. Accordingly, complainant seeks reparation from 
respondent for the full amount of the contract price of the 
lettuce. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served on respondent 
on May 23, 1956. A copy of the report of investigation was 
served on complainant on May 25, 1956. Respondent’s answer 
and countercomplaint were filed on June 21, 1956. 


In the answer, respondent admits purchasing the three car- 
loads of lettuce on the terms and for the prices stated in the 
complaint, but contends that the lettuce was in an abnormally 
deteriorated condition upon arrival at destination and was not 
in suitable shipping condition. Respondent alleges that the first 
carload was received and handled at Grand Rapids, Michigan, 
but that it was necessary to dump 160 cartons of the lettuce 
because of deterioration. The other two carloads were inspected 
at Chicago, Illinois, and were rejected there because of the 
abnormal deterioration of the lettuce. Respondent denies any 
liability in the matter and also makes countercomplaint for 
$2,500 as the loss allegedly sustained by respondent as the 
result of complainant’s failure to ship lettuce which was in 
suitable shipping condition. 


An oral hearing was held at Grand Rapids, Michigan, on 
April 9, 1957. Complainant was not represented at the hear- 
ing. Respondent was represented by counsel and the testimony 
of Nathan Hecht and Leonard O’Day was introduced for re- 
spondent, together with the depositions of George De Paoli 
and Simon Siegel. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Walter M. 
Christensen, Harold S. Christensen, and Andrew H. Christensen, 
Jr., doing business as Christensen Bros., whose address is Post 
Office Box 447, Salinas, California. At the time of the transac- 
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tions involved in this proceeding, complainant was licensed 
under the act. 


2. Respondent is a partnership composed of Nathan Hecht, 
Peter Hecht, and Marvin A. Armock, doing business as Hecht 
Produce Company, whose address is 360 South Division Street, 
Grand Rapids, Michigan. At the time of the transactions in- 
volved in this proceeding, respondent was licensed under the 
act. 


3. On May 13, 1955, in the course of interstate commerce, 
complainant sold to respondent 640 cartons of dry-packed lettuce 
contained in car PFE 40903 for $1.15 per carton, f.o.b. shipping 
point, plus 15 cents for vacuum cooling, or a total price of 
$832. The lettuce was sold without warranty as to grade, con- 
dition or pack. 


4. On May 13, 1955, car PFE 40903 was shipped from 
Salinas, California, to respondent at Grand Rapids, Michigan, 
where it arrived on May 20, 1955. The shipment was received 
and accepted by respondent at destination. 


5. On May 16, 1955, in the course of interstate commerce, 
complainant sold to respondent 640 cartons of dry-packed let- 
tuce contained in car PFE 2482 for $1 per carton, f.o.b. ship- 
ping point, plus 15 cents for vacuum cooling, or a total price 
of $736. The lettuce was sold without warranty as to grade, 
condition or pack. 


6. On May 16, 1955, car PFE 2432 was shipped from 
Salinas, California, to respondent at Grand Rapids, Michigan. 
While en route, respondent ordered the carrier to stop the ship- 
ment at Chicago, Illinois, for inspection. The shipment arrived 
at Chicago on May 23, 1955, and it was examined by respond- 
ent’s agent who reported to respondent that the lettuce was 
not in good condition. Respondent notified complainant that 
the shipment was rejected on account of condition. 


7. On May 24, 1955, the lettuce contained in car PFE 2432 
was federally inspected, and certified, with respect to condition 
and grade, as follows: 

“Condition: Generally fresh and crisp. In half of samples 
from 1 to 4 heads per carton, remainder none, average 
approximately 5% decay, Bacterial Soft Rot, mostly in 
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early, some in advanced stages, affecting compact portion 
of heads. 


“Grade: Now fails to grade U. S. No. 1 only on account 
of decay, but now contains approximately 88% U.S. No. 1 
quality, 5% decay.” 


8. On May 24, 1955, in the course of interstate commerce, 
complainant sold to respondent 640 cartons of dry-packed 
lettuce contained in car PFE 5153 for 90 cents per carton, 
f.o.b. shipping point, plus 15 cents for vacuum cooling, or a 
total price of $672. The lettuce was sold without warranty as 
to grade, condition or pack. 


9. On May 24, 1955, car PFE 5153 was shipped from 
Salinas, California, to respondent at Grand Rapids, Michigan. 
While en route, respondent ordered the carrier to stop the 
shipment at Chicago, Illinois, for inspection. The shipment 
arrived at Chicago on May 31, 1955, and was examined by 
respondent’s agent who reported to respondent that the lettuce 
was not in good condition. Respondent notified complainant 
that the shipment was rejected on account of condition. 


10. On May 31, 1955, the lettuce contained in car PFE 5153 
was federally inspected, with the certificate of inspection issued 
pursuant thereto reading, in part, as follows: 


“Condition: Generally fresh and crisp. In most samples 1 
to 3 heads per carton, in some samples none, averaging 7% 
Bacterial Soft Rot, mostly in early stages affecting 1 to 2 
outer head leaves, many advanced affecting 3 outer head 
leaves to entire heads. 

“Grade: Now fails to grade U. S. No. 1 only account 
decay.” 


11. Respondent has not paid complainant the purchase price 
of any of the three carloads of lettuce involved in this pro- 
ceeding. 

12. An informal complaint was filed with the Department 
on July 12, 1955, which was within 9 months after the accrual 
of the alleged causes of action. The formal complaint was filed 
on May 14, 1956. 


CONCLUSIONS 
Complainant did not appear at the oral hearing of this case 





RP 9 seeps 
Sy Pe RR Pt A ERR ARE EE *: —O TEESE) IE oT RE CC RRR 


& 
e 
& 
@ 








n 


Soy See lo 


= 


FS PERE EIT eS 





CHRISTENSEN BROS. v. HECHT PRODUCE 317 
Cite as 17 A.D. 313 


and no evidence was submitted in complainant’s behalf by 
deposition or otherwise. The presiding officer proposed the 
admission into evidence of all documents attached to the com- 
plaint. Respondent objected to the admission of complainant’s 
exhibits Nos. 1, 3, 8, 10, and 15, but offered no objection to the 
remaining exhibits. Over respondent’s objection, all documents 
attached to the complaint were received in evidence. In its 
brief, respondent renews its objection to the five exhibits on 
the ground that they were not properly identified nor was the 
groundwork laid for their admission through the testimony of 
any witness. Respondent cites Garin v. Becker Fruit Co., 15 
A.D. 1268, and Anonymous Decision, 13 A.D. 1010, in support 
of this argument. 

Whereas we agree generally with respondent’s position, it 
should be noted that the purchase of the three carloads of lettuce 
on the terms and for the prices alleged in the complaint is 
admitted in respondent’s answer. Respondent will not be 
prejudiced by the receipt in evidence of documents pertaining 
to the sales which are in agreement with its own admissions. 
The five documents to which respondent objects all fall into 
this category, since they consist of invoices and invoice work 
sheets pertaining to the sales of the three carloads of lettuce, 
and the terms and provisions of the sales shown therein are in 
agreement with the admissions in respondent’s answer. In 
these circumstances, it is not error to permit the contested 
documents to remain as part of the evidence in the case. A & R 
Lettuce Co. Vv. United Fruit & Produce Co., 16 A.D. 605; Pre- 
mont Produce Co. Vv. Hecht Produce Co., 16 A.D. 630 


The three carloads of lettuce involved in this proceeding were 
purchased by respondent’s broker, the Simon Siegel Company. 
It is not contended that these were sales by inspection, although 
it appears that the buying broker examined samples of each 
lot of lettuce in complainant’s cooler before the purchases were 
made. The first carload, PFE 40903, was shipped directly to 
respondent at Grand Rapids, Michigan. Respondent received 
and accepted the shipment. However, respondent was not sat- 
isfied with the condition of the lettuce and so advised its broker. 
The Simon Siegel Company notified complainant of respondent’s 
objection to the condition of the lettuce and complainant replied 
that respondent should work the car out and let it know the 
results. It does not appear, however, that the parties had any 
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further discussions or communications regarding any allowance 
to be made on the price of the lettuce. 

Complainant’s suggestion that respondent should work the 
car out and let it know the results was not an agreement to 
make any specific allowance on the price of the commodity, nor 
was it authority for respondent to sell the lettuce for complain- 
ant’s account. At most, it was simply an implied offer to con- 
sider making an allowance on the price after respondent had 
completed the disposition of the shipment. Since nothing fur- 
ther was done to consummate any such supplemental agreement, 
respondent has not established the right to any allowance on 
the price of this first shipment. 


Respondent contends that this lettuce was abnormally de- 
teriorated on arrival at Grand Rapids and, therefore, that it 
was not in suitable shipping condition when shipped. The only 
proof of abnormal deterioration offered by respondent was the 
testimony of Nathan Hecht that he examined the lettuce on 
arrival and found it to contain 8 to 10 percent decay. No in- 
spection by any Government or independent inspector was 
offered from which a precise and disinterested report of the 
condition of the lettuce might be obtained. Since Nathan Hecht 
is not a disinterested witness, we do not consider his testimony 
standing alone to be sufficient evidence to establish that this 
lettuce was abnormally deteriorated. 


Respondent has failed to prove that complainant agreed to 
grant an allowance on the price of the lettuce shipped in car 
PFE 40903 and has failed to establish by adequate evidence 
that the lettuce was not in suitable shipping condition when 
shipped. It follows that respondent is liable for the full contract 
price of this shipment. 

Respondent rejected the second and third carloads of lettuce 
at Chicago, Illinois, where they had been stopped at respondent’s 
order for inspection. We do not consider the mere stoppage 
of these cars at a normal transfer point for the purpose of in- 
specting the lettuce to be a sufficient exercise of dominion over 
the shipments by the buyer to constitute an acceptance. 


Respondent’s stated reason for rejecting these shipments was 
that the lettuce was abnormally deteriorated. We do not con- 
sider the grade and condition of the lettuce in these shipments 
as reported by the Federal inspector at Chicago to indicate 
abnormal deterioration, particularly in view of the fact that 
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the lettuce was purchased without any warranty as to its grade, 
condition or pack. This conclusion is affirmed by the testimony 
of respondent’s own expert witness who stated that he does 
not consider lettuce to be abnormally deteriorated unless there 
is 8% decay in the lot. It is concluded, therefore, that re- 
spondent has not established reasonable cause for the rejection 
of these two shipments, and is liable to complainant for any 
damages resulting from such unjustified rejections. 


The burden is upon complainant to prove the amount of 
damages it sustained as the result of respondent’s wrongful 
rejection of these two carloads of lettuce. As stated above, 
complainant offered no evidence at the hearing of the case. 
In a letter to the Department, however, incorporated in the 
report of investigation, complainant states that it exerted all 
possible efforts to dispose of the lettuce in these two cars; 
that such efforts were unsuccessful; and that the shipments 
were abandoned to the railroad. Respondent contends, how- 
ever, that the lettuce contained in cars PFE 2432 and PFE 
5153 possessed value over and above transportation charges and 
that subsequent abandonment of the shipments to the carrier by 
complainant was unjustified. 

The Federal Market News Service Reports, submitted in evi- 
dence by respondent, indicate that prices for Salinas-Watson- 
ville lettuce during the period of May 23-June 4 in Chicago 
were quite depressed. Considering that transportation charges 
on each of the two cars (PFE 2432 and PFE 5153) involved 
herein were approximately $704 and that handling would in- 
volve additional charges, it appears that anyone considering 
unloading these shipments at this time could foresee with cer- 
tainty that a deficit would result. This situation supports com- 
plainant’s contention that it was not possible to find a com- 
mission merchant who would agree to handle these shipments 
under such conditions. We are, therefore, convinced that com- 
plainant’s action in abandoning the two carloads of lettuce to 
the carrier was, under the circumstances, both prudent and 
reasonable. 


Respondent’s failure to pay to complainant the contract price 
of the lettuce contained in car PFE 40903, as well as its re- 
jection without reasonable cause of the lettuce contained in 
cars PFE 2432 and PFE 5153, constitute violations of section 2 
of the act. Accordingly, reparation should be awarded to com- 
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plainant for $832, which is the contract price of the lettuce 
in car PFE 40903, plus damages of $1,408 for the second and 
third shipments, or a total amount of $2,240, plus interest. 

Since it has been determined that there was no breach of 
warranty on complainant’s part, respondent’s counterclaim 
should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,240, with 
interest thereon at the rate of 5 percent per annum from 
June 1, 1955, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties and the 
facts and circumstances of this case shall be published. 


(No. 5417) 


J. C. WATSON COMPANY v. JOHN R. WILLIAMS PRODUCE. PACA 
Docket No. 7241. Decided April 10, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on November 25, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,390, which is alleged to be the adjusted purchase price of 
two truckloads of potatoes sold to respondent on or about 
August 8, 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 17, 1958. A copy of the report of 
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investigation was served upon complainant on February 3, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, J. C. Watson Company, is a corporation 
whose address is P. O. Box 277, Parma, Idaho. 


2. Respondent, John Raymond Williams, is an individual 
doing business as John R. Williams Produce, whose address is 
308 East Madison Street, Phoenix, Arizona. At the time of the 
transaction involved herein, respondent was not licensed under 
the act, but was subject to license. 


3. On or about August 8, 1957, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
potatoes for a total price of $1,590, f.o.b. Nyssa, Oregon, as 
follows. 


500 sacks U.S. No. 1 potatoes at $2.40 for a total price of $1,200 
300 sacks U.S. No. 2 potatoes at $1.30 for a total price of $ 390 





Total purchase price $1,590 


4. On or about August 8, 1957, complainant shipped, on two 
trucks operated by respondent, potatoes meeting the specifica- 
tions of the contract. 


5. Upon arrival of the potatoes at destination, Phoenix, 
Arizona, they were accepted by respondent. However, after 
complaints by respondent concerning the condition of the po- 
tatoes, complainant allowed respondent an adjustment of $200 
on the original purchase price, making the adjusted purchase 
price of two truckloads of potatoes $1,390. No part of this 
sum has been paid to complainant by respondent. 


6. The formal complaint was filed on November 25, 1957, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price for the two truckloads of potatoes is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,390, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,390, with interest thereon 
at the rate of 5 percent per annum from September 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5418) 


BEN H. FABER v. MAX Karas & Co. PACA Docket No. 6966. 
Decided April 11, 1958. 


Consignment Transactions—Failure to 
Pay Net Proceeds 


Respondent’s allegation that complainant accepted respondent’s promissory 
note covering the amount owing complainant is not supported by the 
evidence, and respondent is ordered to pay to complainant the amount 
requested in the complaint. 

Complainant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 4, 1955. 
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The formal complaint was filed on December 26, 1956. Com- 
plainant seeks reparation in the amount of $3,193.03, which is 
alleged to be the net proceeds due and owing to complainant 
from the sale by respondent of 30 carloads of watermelons, 
shipped to respondent during July 1955 under contracts of 
consignment. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 11, 1957. A copy of the report of 
investigation was served upon complainant on February 9, 1957. 
Respondent filed an answer to the formal complaint on March 
1, 1957, 

In his answer, respondent neither admits nor denies the alle- 
gations of complainant with respect to the contracts between 
the parties and complainant’s subsequent performance under 
such contracts. Respondent alleges, however, that the parties 
agreed that respondent was to pay complainant certain sums 
from time to time, to apply on the amount due complainant; 
that a total of $500 was paid to and accepted by complainant 
under this agreement; that respondent thereafter executed a 
promissory note dated June 5, 1956, in the sum of $3,376.59, 
which contained no interest provision and which provided that 
payment was to be made one year from execution; that re- 
spondent tendered the note to complainant, who accepted same; 
that respondent has made payments totaling $150 against the 
note; and that any action on the note by complainant prior to 
its maturity is premature, in view of the alleged agreement 
between the parties. 

An oral hearing was held at Kansas City, Missouri, on De- 
cember 5, 1957. At complainant’s request, his deposition and 
attached exhibits were submitted in evidence. Neither complain- 
ant nor respondent appeared at the hearing. 


FINDINGS OF FACT 


1. Complainant is an individual, Ben H. Faber, whose ad- 
dress is Flynn, Texas. 


2. Respondent is an individual, Max Karas, doing business 
as Max Karas & Co., whose address is 1401 Fairfax Traffic 
Freeway, Kansas City, Kansas. At the time of the transactions 
involved herein, respondent was licensed under the act. 
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3. During July 1955, in the course of interstate commerce, 
complainant shipped 30 carloads of watermelons from the State 
of Texas to respondent at Kansas City, Missouri, to be sold 
for the account of complainant. The shipments arrived in 
Kansas City and were accepted by respondent, who sold the 
melons for net proceeds of $3,843.03. 


4. Respondent tendered to complainant a promissory note 
dated June 5, 1956, in the amount of $3,376.59, promising pay- 
ment of the face amount of the note within one year but con- 
taining no provision for interest during that period. Complain- 
ant refused to accept the note and returned it to respondent’s 
attorney. Respondent’s attorney then sent the promissory note 
back to complainant. Complainant subsequently mailed the note 
to respondent, but respondent refused to accept the letter. 
Complainant then transmitted the note to the Department, 
which also returned the note to complainant. The note is now 
in the possession of complainant. 


5. Respondent has paid to complainant a total of $650 in 
connection with the consignment contracts herein. No further 
payment has been made by respondent to complainant in con- 
nection with these transactions. 


6. The informal complaint was filed on October 4, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


By letter dated November 22, 1957, the formal notice of 
hearing setting forth the exact time and place of hearing was 
served upon the parties by certified mail. The receipt of this 
notice by the parties is evidenced by the certified return re- 
ceipt cards in the file. Notwithstanding such notice, neither 
party appeared at the hearing, either in person or by authorized 
representation. At the hearing, and at complainant’s request, 
the deposition of Ben H. Faber and the exhibits attached there- 
to were submitted in evidence. Respondent submitted no evi- 
dence in this proceeding. 


It is complainant’s position that he shipped 30 carloads of 
watermelons to respondent on consignment; that respondent 
received, accepted and disposed of the shipments, but has re- 
mitted to complainant only $650 of the total net proceeds of 
$3,843.03, leaving $3,193.03 due and owing. Respondent does 
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not deny complainant’s position, but alleges that complainant 
accepted from respondent a promissory note bearing no in- 
terest, dated June 5, 1956, in the amount of $3,376.59 and 
payable in one year, as evidence of the indebtedness due on 
account of these transactions. Respondent further alleges that, 
having accepted the promissory note, no causes of action accrue 
to complainant until respondent defaults on the payment of 
such note. 

The first issue for decision in this proceeding relates to the 
alleged acceptance of respondent’s promissory note by com- 
plainant. Respondent, as the moving party, has the burden 
of proving such acceptance by a preponderance of the evidence, 
but has submitted no evidence in support of his allegation. 
Complainant, on the other hand, alleges that he refused to accept 
such promissory note from respondent and testified by deposi- 
tion that he twice returned the promissory note to respondent, 
who refused each time to take the note back. Complainant 
further testified that he then sent the note to the Department, 
from whence it again was returned to complainant. In the 
light of complainant’s evidence, and in the absence of any 
evidence on behalf of respondent, we conclude that respondent 
has failed to sustain his burden of proof with respect to the 
acceptance of the promissory note by complainant. 


Respondent next contends that complainant’s acceptance of 
the note precludes action by complainant on the debt until such 
note matures. Since it has already been determined that no 
acceptance of the promissory note by complainant has been es- 
tablished, it is unnecessary to rule on this contention. 


The total net proceeds realized from the consignment sales 
by respondent of this 30 carloads of watermelons shipped to him 
by complainant is $3,843.03. Of this amount, respondent has 
paid to complainant $650, leaving $3,193.03 due and owing on 
account of these transactions. Failure of respondent to pay this 
sum to complainant is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$3,193.03, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,193.03, with interest there- 
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on at the rate of 5 percent per annum from August 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5419) 


McDONNELL & BLANKFARD v. I. KALLISH & SONS. PACA 
Docket No. 6993. Decided April 11, 1958. 


Petition for Reconsideration—Dismissal 
The order of March 11, 1958, is supported by the evidence and the law 


applicable thereto. Respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued 
on March 11, 1958, awarding reparation to complainant against 
respondent in the amount of $390, with interest. A copy of this 
order was served upon respondent on March 12, 1958. Re- 
spondent filed a petition for reconsideration on March 24, 1958. 
While this petition was not filed within 10 days after the date 
of service of the order as provided in section 47.24 of the rules 
of practice, it is entertained as though timely filed. 


In the petition respondent contends that the order of March 
11, 1958, is in error in several respects, including damages. 
We have reconsidered the order and find that respondent’s 
contentions are without merit and that the order is supported 
by the evidence and by the law applicable thereto. Accordingly, 
respondent’s petition is hereby dismissed without prior service 
upon complainant. 


The reparation awarded in the order of March 11, 1958, 
shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 5420) 


MENDELSON-ZELLER CoO, v. J. HYMAN DISTRIBUTING Co. PACA 
Docket No. 6789. Decided April 11, 1958. 


Market Conditions—Burden of Proof— 
Time of Delivery 


It is concluded (1) that respondent failed to prove that complainant mis- 
represented market conditions, (2) that the produce arrived within 
the time specified in the contract and (3) that respondent is liable for 
the balance of the contract price. 

Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. Sheldon J. Harris, of Omaha, Nebraska, for respondent. Mr. John 
C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 5, 1955. 
The formal complaint was filed on March 19, 1956, wherein 
complainant seeks reparation in the amount of $1,183.40, the 
alleged purchased price of 244 crates of asparagus sold and 
delivered to respondent. 


A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on April 6, 1956. 
A copy of the report of investigation was served upon com- 
plainant on April 9, 1956. Respondent filed an answer on April 
26, 1956, in which it denied liability. 

An oral hearing was held in Omaha, Nebraska, on May 24, 
1957. Respondent was represented by counsel. The depositions 
of Gilbert Dorn and J. S. Coates were received in evidence for 
complainant. Jack Hyman and Ross De George testified in 
behalf of respondent. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. 
Mendelson and Edward M. Zeller, doing business as Mendelson- 
Zeller Co., whose address is 1 Drumm Street, San Francisco, 


California. 
2. Respondent is a partnership composed of Jack J. Hyman 
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and Tobia A. Hyman, doing business as J. Hyman Distributing 
Co., whose address is 207 Trimble Building, Omaha, Nebraska. 
At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. On or about April 7 and April 9, 1955, in the course of 
interstate commerce, complainant sold to respondent a total of 
244 crates of large loose asparagus, Nob Hill Brand, at $4.75 
per crate, plus 10 cents per crate cooling, a total purchase price 
of $1,183.40, f.0.b. Stockton, California, delivery to be made in 
Omaha, Nebraska, on the third morning after departure. 


4. On or about April 10, 1955, complainant shipped from 
Stockton, California, to respondent at Omaha, Nebraska, as- 
paragus meeting the specifications of contract. 


5. Said asparagus arrived at destination at 11 p.m. on 
April 12, 1955, which was within the agreed delivery time. 
However, because the truck driver was unable to contact re- 
spondent, said asparagus was not delivered to and accepted by 
respondent until 9 a.m., April 13, 1955. 


6. The total purchase price of the 244 crates of asparagus 
is $1,183,40. Respondent has paid to complainant the sum of 
$367.51, but has failed and refused to pay the balance of said 
purchase price amounting to $815.89. 


7. The informal complaint was filed on December 5, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


In this proceeding complainant seeks to recover the agreed 
purchase price of a partial trucklot of California asparagus 
shipped on April 10, 1955, and delivered to and accepted by 
respondent on April 13, 1955. Subsequent to filing its answer, 
respondent paid to complainant $367.51. Complainant seeks, as 
reparation from respondent, the balance of the purchase price 
in the amount of $815.89. 


The evidence of record indicates that on or about April 7, 
1955, during a telephone conversation, Gilbert Dorn, one of 
complainant’s salesmen, and Jack Hyman, a partner of the 
respondent company, negotiated the sale by complainant to re- 
spondent of approximately 150 crates of large loose asparagus 
which was scheduled to be shipped from Stockton, California, 
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on April 9, 1955. Dorn advised Hyman that this constituted 
only part of a load and that the truck would make the first stop 
at respondent’s place of business and then continue on to the 
purchasers of the balance of the load. On or about April 9, 
1955, another phone conversation was had in which Dorn ad- 
vised Hyman that complainant had additional asparagus of 
similar quality available for shipment on that date. Hyman 
agreed to purchase the additional asparagus on the same terms 
as the original contract. The entire combined purchase of re- 
spondent, amounting to 244 crates of asparagus, was shipped 
from Stockton, California, at 1 a.m. on April 10, 1955, and 
arrived at Omaha, Nebraska, on April 12, 1955. The asparagus 
complied with contract specifications. These facts are not in 
dispute. However, it is respondent’s contention that it pur- 
chased the asparagus on the basis of certain representations 
concerning market conditions at shipping point which were 
made by Dorn and which respondent considered a part of the 
contract. At the hearing Hyman recounted the telephone con- 
versation of April 7 as follows: 

“A. During that conversation, we, of course, discussed 
the market, and he advised me that the market was very 
strong and that it would remain so, and that in taking 150 
crates of asparagus we certainly couldn’t go wrong on the 
market because he also knew that the discount houses were 
in on it, and a fresh deal would be consummated by the 
middle of the following week; and that the processors of 
asparagus were also very active in the deal... 


ee REESE 


“Q. Now, can you explain what the significance of the 
processors stepping into the market would have on the 
price of asparagus? 

“A. Yes. Processors stepping into the market on as- 
paragus or other commodities in which they would be in- 
terested would naturally have a tendency of raising the 
market price because it means that there is so much less 
for fresh shipment.” 


It is complainant’s contention that the discussion of market 
conditions at shipping point amounted to mere expressions of 
opinion and did in no way constitute representations. 


It appears to us that this discussion regarding market con- 
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ditions was the normal discussion between buyer and seller 
when negotiating a sale and did not constitute representations 
by Dorn. In any event, even if we assume that complainant 
represented California market conditions as alleged by respond- 
ent, the latter has submitted no evidence whatsoever which 
would tend to show that the market conditions in California 
as stated by Dorn were erroneous or misrepresented and we 
must conclude that respondent has failed to sustain the burden 
of proving these allegations. 


The next question to be considered is whether complainant 
guaranteed a specific time of arrival of the asparagus at re- 
spondent’s place of business. 


Respondent contends that Dorn advised him that the load 
would be shipped by express truck to arrive on April 11, 1955, 
in time for Monday morning selling. However, complainant 
alleges that it made no such agreement but merely advised 
respondent that the truck would arrive in Omaha the third 
morning after departure, which is the normal running time 
from Stockton to Omaha. Complainant’s allegation is supported 
by the Bill of Lading which lists the anticipated time of arrival 
at destination as the “third morning after departure.” Further 
credence is given to complainant’s position by paragraph 3 of 
respondent’s answer which describes the phone call of April 7 
and alleges that complainant “could send to respondent by 
express truck a shipment of asparagus in sufficient time to have 
the whole deal finished by (or in) the middle of the following 
week.” This would appear to support complainant’s contention 
that delivery would be made the third morning after departure. 
After considering all the evidence, it is our conclusion that the 
parties were agreed that the third morning after departure 
would be the time of delivery. 

The truck left shipping point at 1 a.m., Sunday, April 10, 
1955. The driver was instructed that while in transit he should 
call respondent at telephone number Atlantic 8868 to advise 
of his time of arrival. Hyman testified that respondent had 
two telephone numbers, one for the uptown office and one for 
the warehouse where it conducted the bulk of its business. The 
uptown office was staffed by one employee, a secretary, who 
handled the bookkeeping of the company. The telephone num- 
ber of the uptown office was the one given the driver. Hyman 
testified that this telephone number was the one respondent 
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had had since it began operating in 1931 and that “it was per- 
haps more normal for the trade to call and remember the 
original number than the number at the warehouse.” 


The driver, J. S. Coates, testified by deposition that he called 
respondent twice at the number given him, but the calls went 
unanswered and that he sent a telegram on April 12, advising 
respondent he would call again at 5 p.m. of that day. This 
latter call also went unanswered. Although respondent denies 
that the above calls were made, it does admit receiving the 
telegram. From the evidence of record, we conclude that the 
truck driver did make the calls, but for some reason the calls 
went unanswered. 


The truck arrived in Omaha at 11 p.m. on April 12, 1955, 
which was within the third morning after departure, the agreed 
time of delivery. However, respondent’s place of business was 
closed and the driver was unable to contact respondent until 
early the morning of the 13th. Respondent completed the un- 
loading of the asparagus at 9 or 10 a.m. of the 13th, after the 
market had closed, and the produce had to be carried over to 
the morning of the 14th. 


It seems clear from the evidence of record that the asparagus 
did arrive within the scheduled time, i.e., the third morning 
after departure. It is also evident that the driver did comply 
with his instructions which outlined the procedure to be used 
to contact respondent but was prevented from making such 
contact by circumstances existing at respondent’s place of 
business. 


It is concluded that complainant complied with its agreement 
and duties under the contract. Accordingly, in view of the 
above, we must conclude that respondent’s failure to pay to 
complainant the balance of the purchase price for 244 crates of 
asparagus in the amount of $815.89 is a violation of section 2 
of the act. Reparation in this amount, with interest, should be 
awarded complainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $815.89, with 
interest thereon at the rate of 5 percent per annum from May 
1, 1955, until paid. 
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The facts and circumstances set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 5421) 


BLYTHE MELON GROWERS v. R & M PRopuce, INc. PACA 
Docket No. 7236. Decided April 14, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 29, 1958. 
Complainant seeks an award of reparation in the amount of 
$2,330.79, which is alleged to be due in connection with the sale 
by complainant to respondent of two truckloads of cantaloups 
and one truckload of watermelons during June 1957. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on February 16, 1958. A copy of the report of in- 
vestigation was served upon complainant on February 18, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Clarence Rob- 
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inson and Tom Vosses, doing business as Blythe Melon Grow- 
ers, whose address is P. O. Box 246, Blythe, California. 


2. Respondent, R & M Produce, Inc., is a corporation whose 
address is P. O. Box 307, Cortez, Colorado. At the time of the 
transactions complained of herein, respondent was not licensed 
under the act but was subject to license. 


3. During June 1957, in the course of interstate commerce, 
complainant sold to respondent two truckloads of cantaloups 
and one truckload of watermelons. The dates of sales, quanti- 
ties, and prices, f.o.b. shipping point, California, are as follows: 


Date Commodity Quantity Unit Price Amount 
June 11 Cantaloups 25 certs. Jumbo 36s $6.00 $ 150.00 
1 ert. Jumbo 27s 4.00 4.00 

75 erts. Jumbo 45s 4.00 800.00 

Ice 13.32 

June 14 Watermelons 31,027 lbs. net 57.50 ton 892.03 
June 19 Cantaloups 45 certs. Jumbo 36s 8.00 360.00 
85 erts. Jumbo 45s 7.00 595.00 

Ice 16.44 





Total $2,330.79 


4. Three lots of cantaloups and watermelons meeting speci- 
fications of the contracts were shipped in respondent’s trucks 
from loading points in the State of California to Cortez, Col- 
orado, and were received and accepted by respondent. 


5. The total purchase price of the three lots of cantaloups 
and watermelons, plus the charges for ice, is $2,330.79, no part 
of which has been paid to complainant by respondent. 


6. The formal complaint was filed on January 29, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the total purchase 
price of the three truckloads of cantaloups and watermelons 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,330.79, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,330.79, with interest there- 
on at the rate of 5 percent per annum from July 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5422) 


L. SACHELI & SONS v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6894. Decided April 14, 1958. 


Failure to Pay—Inadequate Defense 


Since respondent submitted no evidence to support the allegations in his 
answer to the complaint, he is ordered to pay to complainant the amount 
requested. 

Mr. Charles V. Paganelli, of Albion, New York, for complainant. Mr. Joseph 
S. Ayoub, of Boston, Massachusetts, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on September 10, 1956, 
complainant alleges that respondent failed to pay complainant 
$713.49 due it under a joint account agreement between the 
parties for the handling of 5 truckloads of onions delivered to 
respondent in October 1955. Complainant seeks reparation in 
the above amount. 


A copy of the complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent 
on September 21, 1956. A copy of the report of investigation 
was served upon complainant’s attorney on the same date. Re- 
spondent filed an answer to the complaint on October 3, 1956, 
in which he neither admits nor denies the material allegations 
of the complaint, but “calls upon the complainant to so prove.” 
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By way of defense, respondent alleges “that the commodities 
were not in the same merchantable condition warranted and 
represented to him during the course of the conversations,”’ and 
states that the amount claimed by the complainant is not in 
accordance with “the statement of the complainant in previous 
correspondence.” 


In his answer, respondent requested an oral hearing to be 
held at Boston, Massachusetts. The presiding officer notified the 
parties that the hearing would be scheduled for 11:00 A.M., 
on April 26, 1957, at Boston. Thereafter, respondent waived an 
oral hearing and rested his case upon the answer filed in the 
proceeding. Accordingly, the shortened method of procedure 
provided for in section 47.20 of the rules of practice was fol- 
lowed. Under this procedure, complainant requested that the 
verified complaint and exhibits previously submitted be con- 
sidered as its opening statement. Respondent did not file an 
answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Luciano 
Sacheli, Concettina Sacheli, Frank Sacheli and Anthony Sacheli, 
doing business as L. Sacheli & Sons, whose address is 202 East 
Avenue, Albion, New York. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 Bos- 
ton Market Terminal, Boston, Massachusetts. At the time of 
this transaction, respondent was licensed under the act. 


3. On or about October 10, 1955, complainant and respondent 
entered into a joint account agreement for the purchase and 
sale of 5 truckloads of onions at a total cost of $5,919, to be 
shipped to respondent and to be sold for the joint account of 
the parties, profits or losses to be split equally. Respondent also 
agreed to and made certain money advances to complainant in 
connection with the transaction. 


4. Complainant shipped on October 10, October 12, October 
18, October 21 and October 24, 1955, from Albion, New York, 
to respondent at Boston, Massachusetts, 5 truckloads of onions 
in compliance with the contract. 


5. Respondent accepted the onions, sold them for the joint 
account of complainant and respondent, and rendered account- 
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ings to complainant showing total proceeds due complainant 
in the amount of $913.49. On February 25, 1956, respondent 
paid complainant $200. There remains due and owing to com- 
plainant from respondent the sum of $713.49. 


6. An informal complaint was filed on June 8, 1956, which 
was within 9 months after accrual of the cause of action herein 


alleged. 


CONCLUSIONS 


Respondent’s defenses as set forth in his answer to the com- 
plaint are unsubstantiated and, therefore, are not entitled to 
consideration. No evidence whatsoever was submited by re- 
spondent in support of his claims that the onions were not in 
accordance with the agreement between the parties and that 
the amount claimed by complainant is not in accordance with 
complainant’s previous statement. 

Respondent’s failure to pay complainant promptly the full 
amount due it under the joint account agreement between the 
parties is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $713.49, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $713.49, 
with interest thereon at the rate of 5 percent per annum from 
November 1, 1955, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5423) 


B & S PRODUCE v. WILLIE TOMLINSON. PACA Docket No. 7238. 
Decided April 15, 1958. 


Failure to Deliver—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Complainant pro se. Mr. John F. Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 17, 1957. 
The formal complaint was filed on January 30, 1958. Com- 
plainant alleges that he purchased a truckload of watermelons 
from respondent and advanced respondent $550 in connection 
with the transaction; but that respondent failed to deliver the 
watermelons. Complainant seeks to recover the advance of 
$550. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on February 17, 1958. On 
the same date a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Bernardo Spaccarotelli, 
doing business as B & S Produce, whose address is 3111 Russell 
Street, Detroit, Michigan. 


2. Respondent is an individual, Willie Tomlinson, whose 
address is Route 2, Lebanon, Tennessee. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about April 20, 1957, in the course of interstate 
commerce, complainant entered into an agreement to purchase 
from respondent a truckload of watermelons. Respondent was 
to ship the melons from the State of Florida to complainant in 
Detroit, Michigan. Complainant advanced to respondent the 
sum of $550 in connection with the transaction. 
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4. Respondent failed and refused to deliver the watermelons 
to complainant pursuant to the contract and also failed and 
refused to return the $550. This sum remains due and owing 
to complainant from respondent. 


5. The informal complaint was filed on June 17, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (CFR 47.8(c)). 

Respondent’s failure to deliver the truckload of watermelons 
in accordance with the agreement is a violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of the advance payment, $550, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $550, with interest thereon 
at the rate of 5 percent per annum from May 1, 1957, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5424) 


MURLAS BROTHERS COMPANY v. ZAMBITO BROTHERS. PACA 
Docket No. 6975. Decided April 15, 1958. 


Joint Account Agreement—Preponderance 
of the Evidence—Dismissal 


It is concluded that respondent sustained its burden of proof by a preponder- 
ance of the evidence and that the joint account agreement between the 
parties called for complainant to hedge the onions on the Chicago Mer- 
cantile Exchange. Since complainant failed to comply with the agree- 
ment, the complaint is dismissed. 


Mr. Edward T. Foley, of Chicago, Illinois, for complainant. Respondent pro 
se. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





f 
A 
a 


Pe 





ns 
nd 


ng 


ch 


al 
is- 
he 


of 
he 


al] 
on 





SPER twee, 





MURLAS BROS. v. ZAMBITO BROS. 339 
Cite as 17 A.D. 338 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on August 1, 1955. The informal complaint which was 
filed on November 30, 1956, involves an alleged joint account 
agreement entered into between the parties for the handling 
of 12,000 crates of onions. It is alleged in the complaint that 
the joint account deal showed a loss of $17,851.97, making 
complainant’s share thereof amount to $8,925.98. It is alleged 
further that complainant advanced $18,000 to respondent from 
which sum complainant deducted its one-half share of the joint 
venture loss, $8,925.98, as well as a credit of $3,496.36 due 
respondent on a separate transaction between the parties, leav- 
ing an alleged loss of $5,577.66, for which amount complainant 
seeks an award of reparation. 

On February 16, 1957, respondent was served with a copy of 
the formal complaint and a copy of the Department’s report 
of investigation. A copy of the report of investigation was 
served upon complainant’s attorneys on February 18, 1957. 
Respondent filed an answer to the formal complaint on March 
7, 1957, wherein it is alleged that complainant failed to hedge 
the onions on the Chicago Mercantile Exchange as agreed to 
by the parties. It is also alleged in the answer that a large 
profit would have resulted if complainant had hedged the onions 
as it agreed to do. 


An oral hearing was held at Batavia, New York, on Sep- 
tember 26, 1957, at which complainant was represented by 
counsel. Two witnesses appeared and testified, one for each 
side. 


FINDINGS OF FACT 


1. Complainant, Murlas Brothers Company, is a corporation 
whose address is 110 North Franklin Street, Chicago 6, Illinois. 


2. Respondent is a partnership composed of Frank Zambito, 
Paul Zambito, Anthony Zambito, Joseph Zambito, Charles Zam- 
bito, Sr., and Charles Zambito, Jr., doing business as Zambito 
Brothers, whose address is 1 Main Street, Elba, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 
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3. On or about November 4, 1954, in the course of inter- 
state commerce and by oral agreement, complainant and re- 
spondent entered into a joint account agreement covering the 
purchase and sale of 12,000 crates of onions with all profits or 
losses to be shared equally by the parties. The agreement be- 
tween the parties called for complainant to advance funds for 
purchase of the onions and to hedge the onions on the Chicago 
Mercantile Exchange, and for respondent to purchase and sell 
the onions and care for same while in storage. 


4. On or about November 5, 1954 and November 18, 1954, 
complainant sent respondent two checks in a total amount of 
$18,000 which respondent used to purchase 12,000 crates of 
onions at $1.50 per crate. 


5. Total losses on the joint account venture amounted to 
$17,851.97, computed as follows: 


COSTS: 

12,000 crates of onions at $1.50 per crate $18,000.00 
STORAGE CHARGES: 

4,000 crates in common storage at $.20 per crate 800.00 
8,000 crates in cold storage at $.88 per crate 3,040.00 
GRADING COSTS: 

8,000 crates at $.10 per crate 800.00 
TOTAL COSTS: $22,640.00 
RETURNS: 

670 crates 457.03 
3,330 crates at $.70 per crate 2,331.00 
8,000 crates at $.25 per crate 2,000.00 
TOTAL RECEIPTS: $ 4,788.03 
Total joint venture loss $17,851.97 
Complainant’s % share loss 8,925.98 
Respondent’s % share loss 8,925.98 


6. During the 1955-1956 season, respondent shipped onions 
to complainant which it sold for respondent’s account and the 
proceeds realized therefrom, $3,496.36, were set off by com- 
plainant against the loss on the joint account venture. 


7. The joint account transaction between the parties would 
have realized a profit of approximately $6,000 had complainant 
hedged the 12,000 crates of onions on or about November 4, 
1954, 
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8. The informal complaint was filed on August 1, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is but one issue in dispute between the parties. Re- 
spondent contends that the joint account agreement called for 
complainant to hedge the onions on the Chicago Mercantile 
Exchange and that if complainant had taken such action, the 
parties would have realized a profit instead of a loss on the 
joint venture. It is complainant’s position that the parties spe- 
cifically agreed for each of them to hedge their own half share 
of thie joint onion purchase when and if either party so desired. 


Respondent partner, Anthony Zambito, testified in substance 
as follows: During the previous 1953-1954 season, the parties 
had a similar joint deal whereby two cars of onions were pur- 
chased by respondent and hedged by complainant resulting in a 
loss on sale of the onions but a profit on the hedging. At the 
close of the 1953-1954 season, complainant’s George Murlas 
sent a letter to Zambito under date of April 1, 1954, summing 
up their onion transactions. This letter closed with the follow- 
ing expression: “Hoping that next year we can work a good 
size hedge deal together. I remain...” In October 1954, 
cash prices in Elba, New York and futures in Chicago appeared 
sufficiently favorable to warrant the buying of onions and 
hedging at a profit, and the matter was discussed by him with 
George Murlas on several occasions. When it became apparent 
that Murlas was unwilling to negotiate a deal, respondent en- 
tered into a joint account arrangement with Saul Stone & Com- 
pany, Chicago, Illinois, covering the purchase and hedging of 
50 cars of onions during the period October 22, through No- 
vember 3, 1954. The average profit per car on this 50-car hedge 
amounted to $255, with the average profit for the 10-car trans- 
action on November 3, 1954, amounting to $330. 

Continuing, Zambito testified that on November 4, 1954, he 
informed Murlas of respondent’s deal with Saul Stone & Com- 
pany, at which time it was agreed that complainant would 
handle the onions in controversy in the same manner as Saul 
Stone & Company. According to this witness, respondent’s 
joint hedging deal with Saul Stone & Company proved profitable, 
and it is undisputed that if complainant had hedged the onions 
in controversy on November 4, 1954, the parties would have 
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realized a profit of over $6,000 on their joint venture. Accord- 
ing to the Chicago Mercantile Exchange Yearbook for 1954, 
the futures market for March onions made the season’s high 
of $2.68 on November 4, 1954, closing at $2.54. 


Complainant’s Vice President, George Murlas, testified that 
the agreement called for each party to do its own hedging if 
it wished to do so; that Zambito never mentioned respondent’s 
deal with Saul Stone & Company; that it was complainant’s 
policy always to confirm hedging transactions; that no such 
confirmation was sent respondent on the onions in question; 
and that the first mention of the alleged hedging requirement 
was contained in respondent’s letter of October 20, 1955, when 
respondent asked for an accounting of the profits on the hedg- 
ing portion of the deal. Zambito testified that he talked with 
Murlas on the telephone “three, four, ten times a day,” that 
he complained repeatedly in person and on the telephone, that 
within a week or so after the agreement had been negotiated 
he inquired of Murlas whether the onions had been hedged. 


Murlas emphasized the fact that it was complainant’s policy 
at all times to confirm deals involving hedging transactions and 
that such was the case in all joint ventures entered into with 
respondent. Respondent admits receiving confirmation except 
on those occasions when complainant forgot to hedge. 


The report of investigation contains two letters from com- 
plainant indicating that at a meeting on December 3, 1955, 
the parties reached an agreement whereby respondent was to 
pay its one-half share of the joint venture loss on an install- 
ment basis. Respondent at the hearing denied entering into any 
such agreement. 


We have the record testimony of only two witnesses, one for 
each side, both of whom are in sharp disagreement on the one 
material issue before us, viz., whether the agreement between 
the parties called for complainant to hedge the onions on the 
Chicago Mercantile Exchange. Having raised the affirmative 
of this issue, respondent has the burden of proving it by a 
fair preponderance of the evidence. 


Apart from the testimony of the two witnesses, we find the 
documentary evidence on both sides to be in balance, without 
weight or preponderance of proof favoring either party. It 
appears, therefore, that the controversy must be decided on 
the credibility of these two witnesses. 
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A “fair preponderance of the evidence,” as the term applies 
to this proceeding, is not necessarily controlled by the number 
of witnesses. Rather, the “preponderance” or “weight” of the 
evidence is governed by the credibility of the witnesses. Rich- 
ardson on Evidence, Fourth Edition, Section 179. At the hear- 
ing, the Presiding Officer had an opportunity to observe the 
demeanor, under oath, of both witnesses, on direct and cross- 
examination. He is of the opinion that the greater weight 
should be attached to the testimony of respondent. In the cir- 
cumstances, it is concluded that respondent has sustained its 
burden of proof by a preponderance of the evidence. Great 
Western Food Distributors v. Brannan, 201 F. (2d) 476 (7th 
Cir. 1953), United States ex rel Ohm V. Perkins, 79 F. (2d) 
583 (2d) Cir. 1935). It is further concluded that the agree- 
ment between the parties called for complainant to hedge the 
onions and that complainant failed to take such action, thereby 
depriving the joint venture of a profit in excess of $6,000. 
The complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5425) 


FARMERS POTATO DISTRIBUTING CO., INC. v. D & A POTATO 
Farms. PACA Docket No. 7233. Decided April 16, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C, 499a 
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et seq.). The formal complaint was filed on December 10, 1957. 
Complainant seeks an award of reparation in the amount of 
$1,032.50, which is alleged to be the purchase price of one 
truckload of potatoes sold by complainant to respondent during 
July 1957. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on January 21, 1958. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on February 14, 
1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Farmers Potato Distributing Co., Inc., is a 
corporation whose address is P. O. Box 1852, Norfolk, Virginia. 


2. Respondent is a partnership composed of Domenic Chich- 
elli and Anthony Chichelli, doing business as D & A Potato 
Farms, whose address is 156 Public Market, Rochester, New 
York. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On July 22, 1957, in the course of interstate commerce, 
complainant sold to respondent one truckload of U. S. No. 1, 
Size A, Sebago potatoes, consisting of 350 50-pound sacks at 
$3 per cwt., and 175 100-pound burlap sacks at $2.90 per cwt., 
for a total price of $1,032.50 delivered Rochester, New York. 


4. On July 23, 1957, complainant shipped potatoes meeting 
the specifiications of the foregoing contract by truck from 
Gregory, North Carolina, to respondent at Rochester, New 
York. Upon arrival of the potatoes at destination, respondent 
accepted them. 


5. The purchase price of the truckload of potatoes is 
$1,032.50, no part of which has been paid to complainant by 
respondent. 
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6. The formal complaint was filed on December 10, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint, as provided in 
the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the potatoes is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of 
$1,032.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,032.50, with interest there- 
on at the rate of 5 percent per annum from August 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5426) 


GROWERS PRODUCE DISTRIBUTORS v. AMERICAN BROKERAGE 
CORPORATION. PACA Docket No. 7234. Decided April 16, 
1958. 


Failure to Pay—Default 


Kespondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on January 6, 1958. 
Complainant seeks an award of reparation in the amount of 
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$1,058, the alleged total purchase price of one carload of can- 
taloups sold and delivered to respondent on or about July 19, 
1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 15, 1958. A copy of the report of in- 
vestigation was served upon complainant on February 17, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Louis Dentoni, Jr., doing 
business as Growers Produce Distributors, whose address is 
P. O. Box 542, Huron, California. 


2. Respondent, American Brokerage Corporation, is a cor- 
poration whose address is 38 Chatham Road, Short Hills, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


8. On or about July 19, 1957, in the course of interstate 
commerce, complainant sold to respondent one carload of can- 
taloups at the agreed purchase price of $1,058, f.o.b. Huron, 
California. 


4. On or about July 19, 1957, complainant shipped from 
Huron, California, to respondent at Newark, New Jersey, one 
carload of cantaloups meeting the specifications of the contract. 
Upon arrival of the shipment at destination on July 26, 1957, 
respondent accepted the cantaloups. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price for the carload of 
cantaloups amounting to $1,058. 


6. Formal complaint was filed on January 6, 1958, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the shipment of cantaloups is a vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,058, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,058, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5427) 


SPADA DISTRIBUTING Co., INC. v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 6963. Decided April 16, 1958. 


Acceptance—Failure to Prove Breach of 
Warranty—Liability 


It is concluded that respondent accepted the shipments, that respondent 
failed to prove a breach of warranty on the part of complainant, and 
that respondent is liable for the amount requested in the complaint. 


Complainant pro se. Mr. Warren S. Earhart, of Kansas City, Missouri, for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on November 1, 1956. 
The formal complaint was filed on December 4, 1956. It is alleged 
therein that complainant sold to respondent, through John Bailey, 
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respondent’s agent, two carloads of potatoes during September 
1956 for a total purchase price of $792, of which amount only 
$113.87 has been paid. Complainant seeks reparation in the 
sum of $678.63, representing the unpaid balance of the purchase 
price. 

A copy of the formal complaint and a copy of the report 
of investigation made by the Department were served upon 
respondent on January 10, 1957. A copy of the report of in- 
vestigation was served upon complainant on January 12, 1957. 
Respondent filed an answer on February 20, 1957. 


In his answer, respondent denies liability to complainant. 
Respondent alleges that the potatoes in question arrived at des- 
tination showing excessive decay, in breach of warranty; that 
respondent rejected the potatoes; and that respondent, under 
a@ new agreement with complainant, subsequently sold the po- 
tatoes on consignment for the account of complainant and re- 
mitted to complainant the total net proceeds derived therefrom. 


An oral hearing was held in Kansas City, Missouri, on De- 


cember 4, 1957. The deposition of Byard B. Slocum was re- 
ceived in evidence for complainant and the deposition of John 


Bailey was received in evidence for respondent. Respondent, 
who was represented by counsel at the hearing, testified orally 
in his own behalf. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Spada Distributing Co., Inc., is a corpora- 
tion whose address is 1125 S. E. Union Avenue, Portland, 


Oregon. 


2. Respondent is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On September 6, 1956, in the course of interstate com- 
merce, complainant sold to respondent two carloads of U/S. 
No. 2, Size A, Russet potatoes, each carload consisting of 360 
100-pound sacks, at an agreed price of $1.10 per sack, f.o.b. 
shipping point, Warden, Washington, for an agreed price of 
$396 per carload, or a total of $792. 


4. On September 6, 1956, pursuant to the foregoing con- 
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tract, complainant delivered to the carrier potatoes answering 
contract requirements and contained in cars URTX 37750 and 
ART 27492. The potatoes in these cars were federally inspected 
on this date at shipping point, with both carloads being cer- 
tified as being U.S. No. 2, Size A, and containing no soft rot, 
At respondent’s direction, the cars were then shipped to Kansas 
City, Missouri, by way of the Milwaukee Railroad to Omaha, 
and from Omaha via the Missouri Pacific lines to Kansas City, 
Missouri, arriving on September 14, 1956, at 6 p. m. 


5. Respondent was notified of the cars’ arrival on Saturday, 
September 15, 1956, at 7:55 a.m. and on the same day, at 1:15 
p.m., dispatched the following telegram to complainant: 

“ARRIVED SMORNING SHOWING LEAK SECURING 
GOVERNMENT INSPECTION WIRING RESULTS 
SOONS KNOWN 37750 27492.” 


6. Respondent made application for Federal inspection on 
Monday, September 17, 1956, at 9:30 a.m. A federal inspection 
was made on that day of the contents of car ART 27492, with 
the certificate of inspection reading, in part, as follows: 
“Date: Sept. 17, 1956 
“FFour: 3:55 p.m. 
“Products Inspected * * *: Russet Burbank Potatoes in 
burlap sacks * * * 100 lbs. net, * * * manifested as 
360 sacks. 
“Condition: Generally firm. From 1 to 10%, average 4% 
Slimy Soft Rot, mostly in early, some in advanced stages. 
s * * 
“Grade: Now fails to grade U.S. No. 2, * * * only account 
of soft rot.” 
7. Following the inspection of the potatoes in car ART 
27492, respondent sent the following wire to complainant: 
“KANSAS CITY, MO. SEPT. 17, 1956 4:51 PMC AC- 
COUNT PRIOR COMMITMENTS INSPECTORS COM- 
PLETED 27492 1-10 AVERAGE 4% SOFT ROT ADVIS- 
ING TOMORROW 37750.” 

Complainant wired respondent by way of reply: 


“WARDEN, WASH. SEPT. 17, 1956 4:45 PM RE ART 
27492 CANNOT UNDERSTAND DELAY CAR SHIPPED 
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SEPTEMBER SIXTH ELEVENTY (sic) MORNING IN- 
SPECTION. PLEASE ADVISE FULLY. SUGGEST PRO- 
TECT CLAIM FOR DELAY AGAINST CARRIERS. 
THANKS.” 


8. A Federal inspection was made of the contents of car 
URTX 37750, with the certificate of inspection yielding the 
following pertinent information: 


“Date: September 18, 1956 
“Hour: 12:20 P.M. 


“Products Inspected * * *: Russet Burbank Potatoes in 
new burlap bags * * * Invoiced as 360 bags. 

“Condition: Sound stock is firm. In 30% of samples no 
decay, in 70% from 2 to 8%, average 4% consisting of 
Leak and Slimy Soft Rot mostly in early stages, some 
advanced. 


“Grade: Now fails to grade U.S. No. 2 * * * only account 
of decay.” 


9. Following this inspection respondent wired complainant 
as follows: 


“KANSAS CITY, MO. SEPT. 18, 1956 1:59 PMC 37750 
INSPECTS 0-16 AVERAGE 4 PERCENT SLIMY SOFT 
ROT AND LEAK ROT. TRIED GET YOU PHONE. 
BOTH SET TRACK NIGHT SIXTEENTH. SUGGEST 
DISPOSE HERE PROTECT DELAY CLAIM.” 


Complainant replied to respondent with the following wire: 


“WARDEN WASH. SEPTEMBER 18, 1956 4:15 PM 
REURWIRE URTX 37750 ART 27492 SUGGEST DIS- 
POSE BEST ADVANTAGE. PLEASE AIRMAIL PAPERS 
IMMEDIATELY. RAILROAD ADVISES SIXTH MORN- 
ING SCHEDULE THEREFORE SHOULD HAVE 
ARRIVED TWELFTH. HOWEVER YOUR WIRE 
STATES CARS DID NOT ARRIVE UNTIL FIFTEENTH. 
FILE PROTEST CARRIERS. ADVISE SALE. THANKS.” 


10. On September 19, 1956, respondent sold the two car- 
loads of potatoes involved herein to the Tropical Fruit Co. of 
Kansas City, Missouri, and on the same day issued his standard 
memorandum of sale evidencing the transaction. A copy of 
the memorandum of sale was sent to complainant, who re- 
ceived same and made no objection thereto. 
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11. By letter dated September 29, 1956, complainant offered 
respondent an adjustment in the purchase price, amounting to 
25 cents per sack or a total of $180 for the 720 sacks involved 
in this proceeding, and requested payment of the adjusted 
purchase price of ,$612. By letter dated October 2, 1956, re- 
spondent notified complainant: 


“We must decline any payment as suggested.” 


12. On October 18, 1956, respondent drew two checks in 
favor of complainant in the respective amounts of $59.24 and 
$54.18, representing net proceeds from the resale of cars ART 
27402 and RD 37750 by respondent. These checks were tendered 
to and accepted by complainant, who cashed same. Attached 
to each check was a statement setting forth the details of the 
resale, as follows: 


“(A) Date: 10-18-56 
Car: ART 27492 


Sold 360 at 1.80 648.00 
Less Freight 507.46 
Ice 35.30 
Inspection 10.00 
Brokerage 36.00 588.76 
59.24 


“(B) Date: 10-18-56 
Car: RD 37750 


Sold 360 at 1.80 648.00 
Less Freight 507.46 
Icing 40.41 
Inspection 10.00 
Brokerage 36.00 593.87 
54.13 


13. The total purchase price of the two carloads of potatoes 
involved in this transaction is $792. Of this amount, respondent 
has paid a total of $113.37 to complainant. No further payment 
has been made by respondent on account of this transaction. 


14. The formal complaint was filed on December 4, 1956, 
which was within 9 months after the cause of action arose. 
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CONCLUSIONS 

The first issue for decision in this proceeding relates to the 
admission in evidence of complainant’s exhibits Nos. 20, 21, 
22, and 23 by the presiding officer at the oral hearing, over the 
objection of respondent’s counsel. Counsel for respondent stated 
at the hearing that such exhibits had not been among those 
served upon respondent in connection with the taking of the 
deposition of complainant’s witness, Byard B. Slocumb, and 
that respondent had not, therefore, had opportunity for cross- 
examination with respect to these documents. The presiding 
officer overruled the objection and received in evidence the four 
exhibits in question. 


The deposition of Slocumb was taken on July 15, 1957. By 
letter dated July 22, 1957, addressed to the Department, re- 
spondent’s attorney stated that he had received a copy of the 
deposition but had not received copies of the four exhibits in 
question, which exhibits were identified and referred to at the 
tithe Slocumb’s deposition was taken. On receipt of this infor- 
mation the Department sent copies of the exhibits in question 
to respondent. There being no evidence to the contrary, it is 
concluded that respondent did not receive copies of these ex- 
hibits prior to the taking of the deposition of Byard B. Slocumb; 
that such exhibits were not identified in the direct interroga- 
tories sent to respondent prior to the actual taking of the depo- 
sition; and that respondent had no opportunity to submit cross- 
interrogatories to deponent as to these exhibits. It follows that 
their admission in evidence by the presiding officer, over ob- 
jection timely and suitably made by respondent, was error and 
the exhibits will not, therefore, be considered in the issuance 
of this order. 


The next issue presented for decision in this proceeding re- 
lates to respondent’s alleged rejection of the potatoes after 
arrival of the two carloads in Kansas City. 


In this connection respondent testified at the oral hearing 
that the potatoes were made available to him for inspection at 
destination on September 15, 1956; that his inspection of the 
shipment on that date revealed decay in excess of tolerance, 
contrary to the alleged terms of the contract; and that he tele- 
phoned instructions to his agent, John Bailey, in Warden, 
Washington, to notify complainant of respondent’s rejection of 
the produce. Bailey, in his deposition, confirms respondent’s 
testimony, stating that he, Bailey, informed Slocumb of re- 
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spondent’s rejection and Slocumb then asked that Kenworthy 
work out the cars to the best advantage of complainant. Com- 
plainant takes a contrary stand on this point, however, testify- 
ing by deposition that shipment was made in accordance with 
contract requirements and that the potatoes were accepted by 
respondent at Kansas City. 


Respondent, as the moving party alleging a rejection of the 
two carloads of potatoes involved herein, has the burden of 
establishing such rejection by a preponderance of the evidence. 
The only proof offered to establish the purported rejection are 
the statements of respondent and his agent that such rejection 
was made orally to complainant by Bailey on telephoned in- 
structions from respondent. This is denied by complainant. No 
documentary proof is contained in the record to confirm re- 
spondent’s position, despite the fact that many telegrams were 
exchanged between the parties, including one dated September 
15, the date of the alleged rejection. Furthermore, there is no 
allegation or evidence to show that respondent rejected, or at- 
tempted to reject the shipments within one hour after the 
results of the inspections became known to him, as required 
by the regulations (7 CFR 46.2(s)). On a review of the whole 
record, it is concluded that respondent accepted the shipments 
and is liable to complainant for the purchase price of the two 
carloads of potatoes, less provable damages resulting from any 
breach of contract by complainant. 


Respondent alleges that complainant, at the time of making 
the sale to respondent’s agent, Bailey, expressly warranted that 
the potatoes contained in cars URTX 37750 and ART 27492 
would arrive at destination without decay in excess of the tol- 
erance allowed for the U.S. No. 2 grade in the United States 
Standards for potatoes (7 CFR 51.1540 et seq.) ; that a Federal 
inspection made at destination disclosed the presence of decay 
in the shipments in excess of such tolerance; and that this 
degree of decay constitutes a breach of the express warranty 
given by complainant. Complainant denies that any express 
warranty was made to respondent in connection with this trans- 
action. Before any question arises with regard to breach and 
damages, however, the existence of the express warranty must 
first be proved by respondent. H. C. R. Corporation v. Sacks 
Bros., 16 A.D. 761. Respondent has presented no proof of the 
alleged express warranty, with the exception of the statements 
of respondent and his agent, which are denied by complainant. 
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It is concluded, therefore, that respondent has failed to sustain 
his burden of proof that an express warranty was made by 
complainant in connection with this transaction. 


Respondent next argues that it is a custom of the trade that 
f.o.b. sales involving Washington potatoes require the seller to 
take back any shipments arriving at destination showing decay 
in excess of the tolerance allowed for the grade under United 
States Standards. 


Cars URTX 37750 and ART 27492 arrived in Kansas City 
on September 14. Car ART 27492 was federally inspected on 
September 17 and showed an average of 4 percent slimy soft 
rot. Car URTX 37750 was federally inspected on September 18 
and showed an average of 4 percent leak and slimy soft rot. 
The United States Standards allow a tolerance of 1 percent for 
soft rot or wet breakdown in U.S. No. 2 potatoes. Respondent 
points to the decay in excess of tolerance shown in the inspec- 
tion certificates and urges that, under the alleged custom of 
the trade, the contract of sale between the parties was abro- 
gated and complainant was obliged to make other disposition 
of the shipments. 


The only evidence or proof that the trade practices such a 
custom as is here espoused by respondent is the oral statement 
made to that effect at the hearing. As the party alleging such 
a custom, the burden of proof rests upon respondent. In this 
respect, it was stated in California Fruit Exchange v. Henry, 
89 F. Supp. 580 (W.D. Pa. 1950): 


“The existence of a usage or custom can only be proved 
by numerous instances of actual practices, and not by the 
opinion of a witness.” 


It is concluded that respondent has failed to prove that such 
a custom existed in the trade, and that complainant, therefore, 
was not required by custom to take back and make other dis- 
position of the potatoes involved herein. 


Respondent next contends that the implied warranty of suit- 
able shipping condition attending the sale by description was 
breached by complainant, as revealed by the inspections con- 
ducted at destination on September 17 and September 18 and 
referred to earlier in this decision. The regulations passed pur- 
suant to the act provide, in section 46.24(j), that suitable ship- 
ping condition, in relation to direct shipments, means that the 
commodity, at time of billing is a condition which, if the ship- 
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ment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at 
the destination specified in the contract of sale. It is admitted 
by respondent that the transportation service with respect to 
these shipments was not normal, in that the cars were 24-28 
hours late in arriving at destination. It is concluded, therefore, 
that under the regulations the implied warranty of suitable 
shipping condition has no application in this case. 


Respondent alleges, lastly, that the parties agreed to a con- 
signment of the potatoes involved herein; that such consignment 
sale was carried out by respondent for the account of complain- 
ant; and that the net proceeds, together with an accounting, 
was rendered by respondent to complainant, who accepted same 
in full satisfaction of the obligations due from respondent. Re- 
spondent relies primarily upon complainant’s wire of September 
18 to establish the consignment agreement. We do not consider 
that the contents of this wire, standing alone, establish such an 
agreement by a preponderance of the evidence. To the contrary, 
any such agreement seemed far from the thoughts of com- 
plainant, who wrote to respondent many times after the potatoes 
were shipped requesting settlement of the obligation due com- 
plainant under the terms of the sale. In this connection com- 
plainant, in denying the consignment agreement, states that the 
wire of September 18 was sent in order that it, complainant, 
might be better informed as to the condition of the potatoes as 
a guide for any future price adjustment it might offer respond- 
ent, as well as a reminder to Kenworthy that he had a right of 
protest against the carrier for the delay in transit. The con- 
tents of the wire, in our opinion, are certainly susceptible of 
more than one interpretation. Since respondent offers no other 
evidence in support of a consignment agreement, we conclude 
that respondent has failed to sustain his burden that the parties 
entered into a consignment contract. 


We find that respondent’s allegation that complainant accepted 
his checks dated October 18, 1956, in the total amount of 
$113.37, in full satisfaction of respondent’s obligations in these 
transactions, also is without merit. To constitute an accord 
and satisfaction it is necessary that the money be offered in 
full satisfaction of the demand, and be accompanied by such 
acts and declarations as amount to a condition that the money, 
if accepted, is accepted in satisfaction; and it must be such 
that the party to whom it is offered is bound to understand 
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therefrom that, if he takes it, he takes it subject to such con- 
ditions. The mere fact that the creditor receives less than the 
amount of his claim, with knowledge that the debtor claims to 
be indebted to him only to the extent of the payment made, 
does not necessarily establish an accord and satisfaction. Three 
Rivers Growers Ass’n. V. Pacific Fruit & Prod. Co., 159 Wash. 
572, 294 Pac. 233; Dunlap v. Red Head Tomato Pkg. Co., 14 
A.D. 691; Frank Kenworthy Co. v. J. Lerner & Sons, 13 A.D. 
837. It nowhere appears that the checks involved in this pro- 
ceeding were accepted by complainant in full satisfaction of the 
debt, nor is it alleged that there were any words on the state- 
ment or on the checks connoting that the checks, if accepted, 
must be accepted in full satisfaction. Furthermore, it is not 
claimed that respondent advised complainant orally of any such 
condition attached to acceptance of the checks. Accordingly, 
we find no accord and satisfaction has been established. 

The agreed purchase price of the two carloads of potatoes is 
$396 per carload, or a total of $792. Of this amount, respond- 
ent has paid to complainant $113.37, leaving $678.63 still due 
and owing on account of this transaction. Failure of respondent 
to pay this sum to complainant is a violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $678.63, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $678.63, with interest there- 
on at the rate of 5 percent per annum from October 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5428) 


EARLE S. JOHNSON, INC. v. SAMUEL HARRISON’S SONS, INC. 
PACA Docket No. 7232. Decided April 18, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Mr. William M. Goza, Jr., of Clearwater, Florida, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C, 499a 
et seq.). An informal complaint was filed on September 16, 
1957. The formal complaint was filed on December 11, 1957. 
Complainant seeks an award of reparation in the amount of 
$471, which is alleged to be the purchase price of a truckload 
of potatoes sold by complainant to respondent on or about Feb- 
ruary 14, 1957. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on February 11, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on February 20, 1958. 

At the times of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Earle S. Johnson, Inc., is a corporation 
whose address is 1900 41st Street, North, St. Petersburg, 
Florida. 


2. Respondent, Samuel Harrison’s Sons, Inc., is a corporation 
whose address is Hepburnville, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about February 14, 1957, in the course of interstate 
commerce, complainant sold to respondent 152 50-pound sacks 
of U. S. No. 1, potatoes at $1 per sack, and 580 50-pound sacks 
of cull potatoes at $.55 per sacks, for a total cost of $471 de- 
livered Hepburnville, Pennsylvania. 


4. On February 14, 1957, complainant shipped potatoes 
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meeting the specifications of the foregoing contract by truck 
from Naples, New York, to respondent at Hepburnville, Penn- 
sylvania. Upon arrival of the shipment at destination, respond- 
ent accepted the potatoes. 


5. The purchase price of the truckload of potatoes is $471, 
no part of which has been paid by respondent to complainant. 


6. The informal complaint was filed on September 16, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
purchase price of the truckload of potatoes is a violation of 
section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $471, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $471, with interest thereon 
at the rate of 5 percent per annum from March 1, 1957, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5429) 


CooNEY & KORSHAK v. HINDMAN & COMPANY. PACA Docket 
No. 7237. Decided April 25, 1958. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C, 499a 
et seq.). The formal complaint was filed on January 15, 1958. 
Complainant seeks an award of reparation in the amount of 
$307.50, which is alleged to be the total purchase price for 
175 sacks of onions sold to respondent on or about October 17, 
1957. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on February 15, 1958. Copies 
of the formal complaint and of the report of investigation were 
served upon respondent on February 21, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Theodore S. Korshak, doing 
business as Cooney & Korshak, whose address is 1425 South 
Western Avenue, Chicago, Illinois. 


2. Respondent is an individual, Chas. A. Hindman, doing 
business as Hindman & Company, whose address is 112 South 
Lilly Street, Blytheville, Arkansas. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about October 17, 1957, in the course of interstate 
commerce, complainant sold to respondent 150 sacks of medium 
yellow onions at $1.70 per sack, and 25 sacks of medium white 
onions at $2.10 per sack, for the total purchase price of $307.50, 
delivered Blytheville, Arkansas. 


4. On or about October 17, 1957, complainant shipped from 
Leoti, Kansas, to respondent at Blytheville, Arkansas, onions 
meeting the specifications of the contract. Upon arrival at des- 
tination, respondent accepted the onions, 


5. Although requested to do so, respondent has failed and 
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refused to pay the total purchase price of the shipment of 
onions, amounting to $307.50. 


6. The formal complaint was filed on January 15, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the onions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $307.50, with interest. 


ORDER 


Within 30 days from the date of his order, respondent shall 
pay to complainant, as reparation, $307.50 with interest thereon 
at the rate of 5 percent per annum from November 1, 1957, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5480) 


JOHNNY GAFFORD v. BANANAS, INC. PACA Docket No. 6861. 
Decided April 25, 1958. 


Failure to Pay—Inadequate Defense 


Since respondent submitted no evidence to support the allegations in its 
answer to the complaint, it is concluded that the facts are as shown 
by complainant and complainant is entitled to an award of reparation 
in the amount sought. 


Complainant pro se. Bailey & Blum, of Houston, Texas, for respondent. Mr. 
John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1980, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed March 17, 1955. The 
formal complaint was filed on June 21, 1956. Complainant seeks 
reparation in the amount of $23,771.06, which is alleged to be 
the combined total purchase price of 20 trucklots of bananas 
sold and delivered to respondent. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on August 11, 1956. A copy of the report of in- 
vestigation was served upon complainant on August 138, 1956. 

Respondent filed an answer on August 23, 1956, in which it 
denied liability to complainant and asserted various defenses 
to complainant’s complaint. 

An oral hearing was held at Houston, Texas, on March 10, 
1958. Complainant, Johnny Gafford, appeared and testified at 
said hearing. Respondent did not appear nor was it represented 
at said hearing. 


FINDINGS OF FACT 

1. Complainant, Johnny Gafford, is an individual doing busi- 
ness in his own name and whose address is 8355 Barkley Drive, 
Houston, Texas. 

2. Respondent, Bananas, Inc., is a corporation whose address 
is 3105 Produce Row, Houston, Texas. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 

3. In the course of interstate commerce and during the 
ronths of June, July, and August 1954, complainant sold to 
respondent 20 lots of bananas whose combined total purchase 
pice amounted to $23,711.06, delivered Houston, Texas. 

4. Complainant shipped the above bananas from New Or- 
leans, Louisiana, to respondent at Houston, Texas, where they 
were accepted without complaint, but respondent has failed 
and refused to pay tO complainant the above purchase price, 
or any part thereof. 

5. The informal complaint was filed on March 17, 1955, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 
The oral hearing in this matter was held on March 10, 1958, 
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in Houston, Texas. Complainant appeared and offered evidence 
in support of the allegations in the complaint. However, re- 
spondent failed to appear in person or through representation 
at said hearing. Although, in its answer, respondent alleged 
various defenses to the action of complainant, it submitted no 
evidence whatsoever either in support of its alleged defenses 
or to refute the evidence submitted by complainant. A review 
of the report of investigation prepared by the Department does 
not contain any material which might be helpful to respondent. 
Accordingly, we must conclude that the facts are as shown by 
complainant and that complainant is entitled to an award of 
reparation in the amount sought. 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 20 lots of bananas amounting to $23,771.06 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $23,771.06, with 


interest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1954, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5431) 


MENDELSON-ZELLER Co. v. UNITED FRUIT DISTRIBUTORS. PACA 
Docket No. 7028. Decided April 25, 1958. 


Breach of Contract—Nominal Damages 


Delivery was not made by the carrier specified in the contract and respond- 
ent, since it failed to prove damages in a larger amount, is allowed $1 
nominal damages for breach of contract. Respondent is ordered to pay 
to complainant the balance of the contract price. 


Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. H. Haskell Lurie, of Chicago, Illinois, for respondent. Mr. John F. 


Miller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on April 1, 1957. Com- 
plainant seeks an award of reparation in the amount of $602.87, 
which is alleged to be the unpaid balance of the purchase price 
of a carload of plums sold to respondent in August 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant on April 22, 1957. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on April 18, 1957. 


Respondent failed to file an answer to the complaint within 
the specified time and a default order was issued June 21, 1957, 
awarding reparation to complainant against respondent. On 
July 16, 1957, counsel for respondent filed a motion to reopen 
after default pursuant to section 47.25(e) of the rules of prac- 
tice. The order of June 21, 1957, was stayed pending issuance 
of a further order. Subsequently, on August 5, 1957, said 
default order was set aside and respondent was granted 10 
days within which to file an answer. 


On August 19, 1957, respondent filed an answer to the com- 
plaint, generally denying liability, and alleging that it had 
sustained damages due to the failure of complainant to route 
the car properly, in keeping with the contract terms. Respond- 
ent claims it is indebted to complainant in the amount of $8.42, 
instead of $602.87 as alleged in the complaint. 

Although the amount in dispute exceeds $500, no oral hearing 
was requested. The issues, therefore, are determined under the 
shortened procedure in accordance with section 47.20 of the 
rules of practice. Under this procedure complainant requested 
that its verified complaint and exhibits attached thereto be con- 
sidered as its opening statement. Respondent requested that 
its verified answer and exhibits attached thereto be considered 
as its answering statement. Complainant filed a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., is a partnership vom- 
posed of Palmer C. Mendelson and Edward M. Zeller, whose 
address is 1 Drumm Street, San Francisco, California. 
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2. Respondent, United Fruit Distributors, is a partnership 
composed of Sam Calderone, Joe Castro, George Hantziras and 
Allen Rose, whose address is 37 S. Water Market, Chicago, 
Illinois. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about August 7, 1956, in the course of interstate 
commerce, complainant sold to respondent 990 crates of Late 
Santa Rosa plums, U. S. No. 1 grade, at the prices set forth 
below, f.o.b. Reedley, California, plus $40 for cooling, routing 
SP, UP, CB&Q: 








Price 
Quantity S12ze per Crate Extensions 
97 crates 8X4 $3.00 $ 291.00 
im: 6.” 8X4xX4 2.75 437.25 
669 ” 4X4 2.75 1,564.75 
foe 6 8X4X5 2.00 266.00 
ss: 4X5 2.00 64.00 
$2,623.00 
Plus cooling charge 40.00 
Total $2,663.00 


4. The contract between the parties was negotiated by Riley- 
McFarland Company, a brokerage firm located in Chicago, II- 
linois, which issued its standard confirmation of sale on August 
8, 1956, embodying the terms of the agreement between the 
parties. 


5. Plums meeting contract specifications were contained in 
rolling car PFE 47158, en route to Chicago, Illinois, from Reed- 
ley, California, via SP, UP, C&GW, consigned to Berberian 
Packing Company, Chicago, Illinois. Pursuant to the contract, 
complainant at 2:40 p.m. on August 7, 1956, filed a diversion 
order on car PFE 47158 with the Pacific Fruit Express Com- 
pany, naming respondent as consignee and specifying that the 
shipment be routed for CB&Q delivery. 


6. On the same date and about the same time the shipper, 
Berberian Packing Company of Reedley, California, having no 
knowledge of the diversion order placed on car PFE 47158 by 
complainant, placed a diversion order routing the car to Boston. 
Due to these conflicting diversion orders, Pacific Fruit Express 
Company did not change the routing on car PFE 47158 until 
inquiry could be made as to what action should be taken. By 
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the time the conflict was resolved the car had rolled past Coun- 
cil Bluffs, Nebraska, the point at which the diversion was to 
have been made. On August 8, 1956, complainant was notified by 
the carrier that car PFE 57158 would be delivered at Chicago 
by C&GW. This information was given to respondent by com- 
plainant the same day and before the car reached Chicago. 


7. On the afternoon of August 8, 1956, respondent listed 
the carload of plums with the Fruit Auction Sales Company, 
Chicago, to be sold at auction the morning of August 9, 1956. 
The car was received by the Chicago Produce Terminal Com- 
pany from the C&GW on August 9, 1956, at 7:15 a.m., Chicago 
time, which was too late for the auction market on that date. 
The carload was sold at auction the following morning, August 
10, 1956. 


8. The total purchase price of the carload of plums, includ- 
ing precooling charges, is $2,663. Respondent has paid com- 
plainant $2,060.18, leaving a balance of $602.87 due and owing 
complainant from respondent. 


9. The formal complaint was filed on April 1, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


No issue arises with respect to the agreed purchase price or 
the quality of the plums involved in this proceeding. Respond- 
ent rests its case on the allegation that the contract of sale 
provided for delivery of the carload of plums by CB&Q rail- 
road. As a matter of fact, delivery was made by the C&GW. 
From the evidence submitted, it appears that complainant guar- 
anteed no specific date of delivery. 


Respondent alleges that CB&Q delivery would have provided 
for sale of the plums on the auction of August 9, whereas 
C&GW delivery was too late for sale that day and the car was 
sold at auction August 10. Respondent thus claims a breach of 
the contract and resulting damages. 


From the evidence submitted, there is no doubt that the con- 
tract of sale specified CB&Q delivery of the plums, and that 
CB&Q delivery would have made the plums available for saie 
on the auction of August 9, 1956. Failure to accomplish di- 
version of CB&Q delivery was in beach of the contract. The 
fact that the breach was not due to any fault on the part of 
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complainant does not excuse the breach. Respondent is entitled 
to such damages as it can prove resulted from complainant’s 
breach of the contract. 


Respondent has introduced copies of auction reports covering 
Late Santa Rosa plums, Ballantyne brand, sold on August 9, 
and Late Santa Rosa plums, Bee Jay brand, sold on August 10, 
1956. From a comparison of the prices at which these respective 
brands were sold on the two days in question, respondent has 
endeavored to establish the measure of damages suffered because 
of missing the opportunity of selling the Bee Jay brand plums 
on the former day. 


The total volume of Late Santa Rosa plums sold on August 9 
was only 149 crates while the total volume of the same variety 
of plums sold on August 10 was 1,110 crates. The aution report 
disclosed that certain size plums brought a higher price on both 
days than did certain other sizes. The Ballantyne brand plums 
were all of the larger sizes, which sold for higher prices, while 
part of the Bee Jay brand plums were of the smaller sizes 
which sold for lower prices. Finally, there is no evidence to 
prove the price relationship, if any, between Bee Jay brand 
plums and Ballantyne brand plums, if the sizes of the plums 
were comparable and the volume of sales were equal. There- 
fore, we believe that a comparison of the prices of the two 
brands of plums, where there is such a wide difference in the 
volume of sales and where the sizes of the plums of the two 
brands are not comparable, is not a reliable yardstick with 
which to measure the extent of the damages. Accordingly, we 
must conclude that respondent has failed to prove the amount 
of damages, if any, it has sustained. 

Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the carload of plums is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $602.87, less $1 nominal damages 
for the breach of contract, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $601.87, with interest thereon 
at the rate of 5 percent per annum from September 1, 1956, 
until paid. 
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The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5432) 


PETER A. STOLICH Co., INC. v. AMERICAN BROKERAGE CORPORA- 
TION. PACA Docket No. 7243. Decided April 25, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. C. Curry, Shipper Vegetable Association of Central California, 
Salinas, California, for complainant. Mr. T. Bruce Fuller Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 29, 1958. 
Complainant seeks an award of reparation in the amount of 
$1,260, which is alleged to be the total purchase price for 525 
cartons of lettuce sold to respondent on or about July 11, 1957. 

A copy of the report of investigation was served upon com- 
plainant on February 24, 1958. A copy of the formal complaint 
and a copy of the report of investigation prepared by the De- 
partment were served upon respondent on February 27, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Peter A. Stolich Co., Inc., is a corporation 
whose address is Post Office Box 1450, Salinas, California. 
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2. Respondent, American Brokerage Corporation, is a cor- 
poration whose address is 38 Chatham Road, Short Hills, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about July 11, 1957, in the course of interstate 
commerce, complainant sold to respondent 525 cartons of lettuce 
at $2.25 per carton, f.o.b. shipping point, plus $78.75 for cool- 
ing, or a total purchase price of $1,260.00. 


4, On or about July 11, 1957, complainant shipped from the 
State of California to respondent at Newark, New Jersey, lettuce 
meeting the specifications of the contract. Upon arrival of the 
shipment at destination, respondent accepted the lettuce. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price for the shipment of 


lettuce amounting to $1,260. 


6. The formal complaint was filed on January 29, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the shipment of lettuce is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,260, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,260, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 


paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 5433) 


COLORADO POTATO GROWERS EXCHANGE v. B. H. PANNELL. 
PACA Docket No. 7249. Decided April 28, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on July 29, 1957. 
The formal complaint was filed on February 10, 1958. Com- 
plainant seeks an award of reparation in the amount of $455, 
which is the alleged total purchase price for a truckload of 
potatoes sold to respondent on or about March 25, 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 28, 1958. On the same date, a copy 
of the report of investigation prepared by the Department was 
served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Colorado Potato Growers Exchange, is a 
corporation whose address is 2401 Larimer Street, Denver, 
Colorado. 


2. Respondent is an individual, Bonnie Hullett Pannell, doing 
business as B. H. Pannell, whose address is 459 W. Grand Ave- 
nue, Hot Springs, Arkansas. At the time of the transaction 
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involved herein, respondent was not licensed under the act, but 
was subject to license. 

3. On or about March 25, 1957, in the course of interstate 
commerce, complainant sold to respondent 350 100-pound sacks 
of U.S. No. 1, Size A, McClure potatoes at $1.30 per cwt. for 
a total purchase price of $455, f.o.b. shipping point. 


4. Potatoes meeting contract specifications were loaded onto 
a truck operated by respondent at shipping point, Monte Vista, 
Colorado, and were transported by respondent to Hot Springs, 


Arkansas. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price for the shipment of 


potatoes amounting to $455. 


6. The informal complaint was filed on July 29, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the truckload of potatoes is in vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $455 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $455, with interest thereon 
at the rate of 5 percent per annum from May 1, 1957, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5434) 


GROWERS MARKETING SERVICE, INC. v. BURKLEY PRODUCE CoMm- 
PANY. PACA Docket No. 6725. Decided April 28, 1958. 




















+, but 


‘state 
sacks 
. for 


onto 
ista, 
ings, 


and 
t of 


Lich 


nal 
the 
)). 
the 
io- 
led 





GROWERS MARKETING SERVICE v. BURKLEY PRODUCE 371 
Cite as 17 A.D. 370 


Suitable Shipping Condition—Damage in Transit— 
Rejection Without Reasonable Cause 


The evidence shows that the produce was in suitable shipping condition 
when shipped and that transportation services and conditions were 
not normal. Since this was an f.o.b. sale, respondent assumed all risk 
of damage in transit and his rejection was without reasonable cause. 


Mr. A. E. Fowler, Perishable Claim Agent, Winter Haven, Florida, for com- 
plainant. Mr. Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for re- 
spondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 14, 1955. 
A formal complaint was filed on January 9, 1956. Complainant 
seeks an award of reparation in the amount of $120.06, which 
is alleged to be the unpaid balance of the purchase price of a 
truckload of watermelons sold to respondent on June 7, 1955. 
In addition, complainant seeks reparation in the amount of $80 
which was paid by complainant to the owners of the two trucks 
for layover or waiting expense. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served on the 
respondent on January 17, 1956. A copy of the report of in- 
vestigation was served on complainant on January 18, 1956. 


Respondent’s answer and counterclaim were filed on March 
2, 1956, a copy of which was served on complainant on March 
9, 1956. Respondent denies liability and alleges failure by com- 
plainant to deliver watermelons in accordance with the contract 
terms and in its counterclaim seeks reparation for alleged 
damages in the amount of $526.13. 


Oral hearing was held in Pittsburgh, Pennsylvania, on Au- 
gust 28, 1956. Respondent was represented by counsel. Francis 
J. Burkley, Michael Amantea, and Albert Bachman, Jr., testi- 
fied for respondent. The complainant was not represented by 
counsel and did not appear in person at the hearing. After said 
hearing, complainant made a motion to take and submit in 
evidence the deposition of John M. Campbell, complainant’s 
president. This motion was granted and said deposition was 
received in evidence on June 17, 1957. 
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Both parties filed briefs and suggested findings of fact, con- 
clusions of law and orders. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a cor- 
poration whose address is Leesburg, Florida. At the time of 
the transactions involved herein, complainant was licensed under 
the act. 


2. Respondent, Francis J. Burkley, is an individual doing 
business as Burkley Produce Company, whose address is Cat- 
anzaro Building, 21st and Smallman Streets, Pittsburgh, Penn- 
sylvania. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On or about June 7, 1955, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
U.S. No. 1, grey watermelons, 19 pound average. The first : 
truckload was shipped in truck bearing trailer license EN 1100 | 
Georgia and contained 1460 melons weighing 30,040 pounds 
and was sold for $2.10 cwt., or $630.84, f.o.b. shipping point, 
Florida. The second truckload was shipped in truck bearing 
license trailer No. EX 74053 North Carolina, and contained 
1700 melons weighing 34,780 pounds and was sold for $2.15 
cwt., or $747.77, f.o.b. shipping point, Florida. The melons 
were to be shipped to Pittsburgh, Pennsylvania. 
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4. The two truckloads of watermelons were federally in- 
spected at Royal, Florida, on June 8, 1955, and both loads 
graded U.S. No. 1, no decay, at that time. 







5. The watermelons in truck 1100 left shipping point on 
June 8, 1955, at 4 p.m., and arrived at destination Friday, 
June 10, 1955. The melons were federally inspected on June 
13, 1955, and failed to grade U.S. No. 1 because they contained 
1% decay in excess of the tolerance allowed for U.S. No. 1 
grade. These melons were accepted by respondent. 









6. The watermelons in truck EX 74053 left shipping point 
on June 8, 1955, at 9:30 p.m. and arrived at destination on 
June 10, 1955. These were federally inspected on June 13, 1955, 
and another inspection which began on June 15 was completed 
on June 17. The June 13 inspection certified the melons to be 
as follows: 








in- 








GROWERS MARKETING SERVICE v. BURKLEY PRODUCE 373 
Cite as 17 A.D. 370 


“Quality: Mature, clean, well formed. Rind light green 
color, flesh good red color. Grade defects average 1%. 


“Condition: Generally firm and fairly bright to bright 
appearance. Average approximately 20% damage by bruis- 
ing, 5% cracked and 5% decay. Decay is Black Rot in 
early stages. Bruised and cracked melons mostly in lower 
layers. 

“Grade: Now fails to grade U.S. No. 1 only account ex- 
cessive bruising, cracked and decayed melons.” 


These melons were rejected by respondent and were sold by 
respondent for the account of whom it may concern for a net 
amount of $627.71. 


7. Respondent paid to complainant $630.84, the purchase 
price of the melons in truck EN 1100, but remitted to com- 
plainant only $627.71 of the $747.77 purchase price of the 
melons in truck EX 740538, leaving a balance of $120.06 due 
complainant from respondent for these melons. 


8. The formal complaint was filed on January 9, 1956, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Under the contract involved herein, complainant sold to re- 
spondent two truckloads of watermelons. The first truckload 
consisted of 30,040 pounds of U.S. No. 1 grey watermelons and 
were sold for $2.10 cwt., or $630.84, f.o.b. shipping point. 
These melons were shipped in a truck beaing trailer license No. 
EN 1100 Georgia. 

The second truckload consisted of 34,780 pounds of U.S. No. 1 
grey watermelons which were sold for $2.15 cwt., or $747.77, 
f.o.b. shipping point. These melons were shipped in a truck 
bearing trailer license No. EX 74053 North Carolina. The 
terms of the contract are not in dispute. 

Complainant alleges that it shipped to respondent melons 
meeting contract specifications and seeks reparation from re- 
spondent for the balance of the purchase price amounting to 
$120.06, plus $80 paid to the truckers as a charge for the trucks 
remaining at respondent’s place of business for four days while 
being unloaded. Subsequent to filing its complaint, complainant 
withdrew its claim for this latter sum and it, therefore, will 
not be considered in this decision. 
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Respondent, in his answer, generally denies liability to com- 
plainant. Respondent has alleged various defenses to complain- 
ant’s action, but for the purposes of this decision the relevant 
allegations can be summarized as follows: 

1. The melons were not in suitable shipping condition when 

shipped. 

2. The truck EX 74053 was overloaded, thereby causing ex- 

cessive damage by bruising and cracking of the melons. 7 
These allegations were denied by complainant. 

In the complaint filed herein, complainant seeks reparation [ 
only for the balance of the purchase price of the melons shipped | 
in the truck EX 74053. The melons in truck EN 1100 were | 
accepted and paid for by respondent. However, respondent ~ 
filed a counterclaim relating to both of the above shipments, 
seeking reparation from complainant for damages alleged to 
have been sustained by complainant’s failure to ship melons in 
suitable shipping condition and overloading of said melons. 

We shall discuss first the melons shipped in truck EN 1100. © 

The melons in this truck were shipped on or about June 8, 
1955. They were federally inspected at shipping point on that 
day and their condition was certified to be as follows: 

“Quality and Condition: Mature; clean; of a good charac- | 
teristic color; well formed. Flesh is crisp and generally good | 
red. Grade defects within tolerance. No decay. 
“Grade: U.S. No. 1; averaging not less than 19 pounds. 
These melons arrived at destination, Pittsburgh, Pennsylvania, 
on Friday, June 10, 1955. Their hour of arrival is in contro- 
versy, but, for the purpose of this discussion, is not relevant. 

On the following Monday, June 18, 1955, these melons were 
federally inspected and their condition was certified to be as 
follows: 

“Condition: Generally firm and fairly bright to bright 
appearance. Average 6% damage by bruises. 1% cracked 
melons and 2% decay. Black rot in early stages. Bruised 
and cracked melons mostly in lower layers of load. 


“Grade: Now fails to grade U.S. No. 1 on account of ex- 
cessive decay.” 


Respondent alleges that these watermelons were not in suit- 
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able shipping condition when shipped. We cannot agree with 
this allegation. A review of the shipping point inspection shows 
that at that time, the melons graded U.S. No. 1 and were with- 
out decay. The destination inspection made three days after 
arrival, reveals that the melons “Now fail to grade U.S. No. 1 
only account excessive decay.” This “excessive decay” was 2% 
decay, Black Rot in early stages and is 1% in excess of the 
tolerance allowed for U.S. No. 1 grade. 

The above inspections, especially the destination inspection 
which shows only 2% decay, reveal very clearly that the melons 
in truck EN 1100 complied with contract specifications and 
were in suitable shipping condition when shipped. In view of 
the above, respondent’s counterclaim as to the melons in truck 
EN 1100 should be dismissed. 

We now turn to the melons in truck EX 74053. Respondent 
contends that these melons were not in suitable shipping con- 
dition in that they were overripe when shipped and also that 
this truck was overloaded thereby causing the melons to suffer 
excessive damage by bruising and cracking. These melons were 
federally inspected on June 8, 1955, the day of shipment, and 
were certified to be as follows: 

“Quality and Condition: Mature; clean; of a good charac- 
teristic color; well formed. Flesh is crisp and generally 
good red. Grade defects within tolerance. No decay. 
“Grade: U.S. No. 1; averaging not less than 19 pounds.” 

The melons were shipped on June 8, 1955, at approximately 
9:30 p. m. and arrived at destination on June 10, 1955. They 
were federally inspected on June 13, 1955, three days after 
arrival, and were certified to be as follows: 

“Quality: Mature, clean, well formed. Rind light green 
color, flesh good red color. Grade defects average 1%. 
“Condition: Generally firm and fairly bright to bright 
appearance. Average approximately 20% damage by bruis- 
ing, 5% cracked and 5% decay. Decay is Black Rot in 
early stages. Bruised and cracked melons mostly in lower 
layers. 

“Grade: Now fails to grade U.S. No. 1 only account exces- 
sive bruising, cracked and decayed melons.” 


Another Federal inspection was begun on June 15 and com- 








876 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 370 


pleted on June 17, 1955, and was made as the truck was being 
unloaded. This inspection covered a period of five hours in the 
two-day period. We feel that the inspection of June 13, 1955, 
which was made three days after arrival, is a better criterion 
of the actual quality and condition of the melons since it appears 
that after arrival at destination the melons were allowed to sit 
in a rainstorm without protection resulting in the straw sepa- 
rating the layers becoming wet and soggy and also, apparently, 
resulting in damage by scald. Scald was not present during the 


earlier inspection. We believe that the effects resulting from 


the rain, together with the additional three days covered by 
the later inspection, accentuated any damage and decay that 


was present on arrival, and, therefore, this later inspection is ; 


not determinative of the actual condition of the melons on 
arrival at destination. 


The shipping point inspection shows that the melons in this 
load were U.S. No. 1, no decay, and were mature, generally 
firm and fairly bright to bright appearance. The destination 
inspection shows that the melons were mature, firm and the 
flesh was of a good red color. Accordingly, respondent’s alle- 
gation that the melons were overripe when shipped is without 
merit. The next question is whether the truck was overloaded 
when shipped. 


The melons in this shipment were shipped in an open top 
type trailer which was 34 feet long and 90 inches wide with 
side rails about four feet high. The load consisted of 1700 
melons weighing about 34,780 pounds and was loaded one-third 
6 layers deep and two-thirds 7 layers deep. 


Truck EN 1100, carrying the first load of melons, was 28 
feet long and 90 inches wide. This load consisted of 1460 melons 
weighing 30,040 pounds and was loaded one-fourth 6 layers, 
one-fourth 7 layers and one-half 8 layers deep. As stated previ- 
ously, this load arrived at destination in good condition with- 
out excessive bruising or cracking. 

When the length of the first truck, 28 feet, the manner of 
loading in 6, 7 and 8 layers, its net weight of 30,040 pounds 
and the fact that it arrived in good condition are compared 
with the length of truck EX 740538, 34 feet, loaded in 6 and 7 
layers, net weight 34,780 pounds, we must conclude that the 
latter truck was not overloaded. The additional space on the 
second truck could well carry the additional weight of this load. 
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In support of its contention that the truck was overloaded, 
respondent has submitted evidence showing that the truck- 
driver was stopped in Virginia and fined for carrying excessive 
weight and was required to discard or dump 100 melons. 
However, this fact does not prove that the truck itself was 
loaded in a manner that would cause damage to the melons. 
Respondent acknowledged this when he testified at the hearing 
as follows: 


“Q. I see. And, of course, the overloading provisions of 
the Virginia Statutes had nothing whatsoever to do with 
the proper way to load watermelons? I mean that’s simply 
an arbitrary weight schedule they have? 


“A. That’s right.” 


The next question is whether the melons in truck EX 74053 
were in suitable shipping condition when shipped. The melons 
graded U.S. No. 1, with no decay at shipping point and, as in- 
dicated above, were properly loaded upon the truck for ship- 
ment to respondent. However, upon arrival at destination an 
average of approximately 20 percent of the melons were dam- 
aged by bruising and 5 percent of the melons were cracked. 
It is obvious that this damage occurred in transit. After con- 
sidering the evidence of record, including the times of departure 
and arrival of truck EX 74053, we conclude that the bruised 
and cracked condition of the melons was caused by the move- 
ment of such truck at excessive speeds and probably by rough 
handling in transit. Consequently, we conclude that transporta- 
tion service and conditions were not normal and that the suit- 
able shipping condition rule is not, therefore, applicable to the 
melons contained in truck EX 74053. Of course, in an f.o.b. 
transaction, as is the case here, the buyer assumes all risk of 
damage in transit caused by transportation service and condi- 
tions. (See 7 CFR 46.24(i).) With regard to the decay present 
in the melons at destination, we must conclude that the decay 
on the day of arrival was not excessive or abnormal under the 
circumstances involved herein. We reach this conclusion after 
considering the fact that the inspection reporting the decay 
was made three days after arrival of the melons at destination; 
that the 5 percent decay reported at that time was Black Rot 
in early stages; and that this decay could have resulted or have 
been accentuated by the bruised and cracked condition of the 
melons. It is coricluded that the melons in question complied 
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with contract specifications and that respondent’s counterclaim, 
therefore, should be dismissed. 

In presenting his case, respondent raised questions concerning 
alleged discrepancies between the description of the truck and 
melons as set forth in the shipping point Federal inspector’s 
memoranda and that set forth in the official inspection certifi- 
cate. A review of these documents reveals that the discrepan- 
cies are not substantial and would not affect the above con- 
clusions. Respondent also submitted considerable evidence con- 
cerning his difficulities with the truck drivers at destination, 
but since this was an f.o.b. transaction and the buyer thereby 
assumes all risk of damage in transit, this evidence appears to 
be irrelevant. 

The total purchase price of the two truckloads of melons was 
$1,378.61. Respondent has paid to complainant $1,258.55 of 
this amount, leaving $120.06 due and owing. Respondent’s 
failure to pay to complainant this balance of the purchase price 
is a violation of section 2 of the act. Reparation in the amount 
of $120.06, with interest, should be awarded complainant from 
respondent. 


ORDER 


Within 30 days from the date herof, respondent shall pay to 
complainant, as reparation, the sum of $120.06, with interest 
thereon at the rate of 5 percent per annum from July 1, 1955, 
until paid. 

The counterclaim is dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5435) 


I. KALLISH & SONS v. POPKIN BROTHERS. PACA Docket No. 
7092. Decided April 28, 1958. 


Failure to Pay—Dispute as to Price 


Respondent is ordered to pay to complainant the balance due in connection 
with two shipments of potatoes. It is found that respondent paid in full 
for the other two shipments in controversy. 
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Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. Leon 
M. Robinson, of Trenton, New Jersey, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 6, 1956. 
The formal complaint, which was filed on June 11, 1957, in- 
volves 10 lots of potatoes and onions allegedly purchased by 
respondent for a total invoice price of $7,386.15. Complainant 
alleges payment made of $6,834.65 on account, leaving a balance 
due of $551.50. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 22, 1957. A copy of the report of investi- 
gation was served upon complainant’s attorney on June 24, 
1957. Respondent filed an answer to the formal complaint on 
July 30, 1957, in which respondent claims a credit due in the 
sum of $21.75. The answer contained seven separate defenses, 
the material allegations of which charge complainant with bill- 
ing respondent at prices in excess of those agreed upon by the 
parties. 

An oral hearing was held at Trenton, New Jersey, on No- 
vember 27, 1957, at which both parties were represented by 
counsel. Two witnesses appeared and testified, one for each 
side. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Isaac Kallish, 
Morris Kallish, and Joseph Kallish, doing business as I. Kallish 
& Sons, whose address is 120 Dock Street, Philadelphia, Penn- 


sylvania. 

2.. Respondent is a partnership composed of Bernard Pop- 
kin and S. Taft Popkin, doing business as Popkin Brothers, 
whose address is 14 Ringold Street, Trenton, New Jersey. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or ahout June 8, 1956, in the course of interstate 
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commerce, complainant sold to respondent 435 50-pound bags of 
potatoes. At the time of sale the potatoes were on a truck in 
Philadelphia, and were subsequently delivered to respondent at 
Trenton, New Jersey. Respondent paid complainant $1,218 for 
these potatoes. 


4. On or about July 3, 1956, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 300 
100-pound bags of potatoes at an agreed price of $5.30 per bag, 
delivered to the New Jersey State Hospital at Morristown, New 
Jersey, or a total purchase price of $1,590, which was paid in 
full to complainant by respondent. The potatoes were shipped 
from Virginia and Philadelphia to Morristown, New Jersey. 


5. On or about July 9, 1956, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 50 
50-pound bags of potatoes at an agreed purchase price of $3.65 
per bag, f.o.b. Philadelphia, Pennsylvania, or a total purchase 
price of $182.50. Respondent purchased this lot of potatoes 
after inspection, or after opportunity for complete inspection. 
Respondent accepted the potatoes and transported them to Tren- 
ton, New Jersey. Respondent paid to complainant the sum of 
$105 on this lot of potatoes, leaving a balance of $77.50 due 
and owing to complainant. 


6. On or about July 13, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
for shipment to Freehold, New Jersey, 600 50-pound bags of 
potatoes at the Philadelphia market price prevailing that day 
for U. S. No. 1, Size A, Virginia unwashed Cobblers in 50- 
pound sacks. The potatoes were delivered to respondent’s pur- 
chaser at Freehold. Such potatoes were quoted at $2.75 to 
$3.25, mostly $3, in official USDA market news reports for 
Philadelphia on Friday, July 13, 1956. Based upon the market 
quotation of $3, the purchase price of this lot of potatoes 
amounted to $1,800, of which sum respondent has paid $1,650, 
leaving a balance of $150 due and owing to complainant. 


7. There is now due and owing from respondent to com- 
plainant a total amount of $227.50, representing the balance 
due on the potatoes purchased by respondent on July 9 and 13, 
1956, no part of which has been paid. 


8. The informal complaint was filed on December 6, 1956, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


During the months of June and July 1956, the parties nego- 
tiated a series of 10 transactions involving the purchase and 
sale of several lots of onions and potatoes. There is no dispute 
that on these 10 lots respondent paid complainant a total of 
$6,834.65. The parties are in agreement that their controversy 
extends only to the sales referred to in Findings of Fact Nos. 
8, 4, 5, and 6 and our discussion, therefore, will be limited to 
those specific transactions. 


Concerning the sale of June 8, 1956, the dispute is over price, 
complainant contending that the agreed price was $2.85 per 
bag and respondent contending that $2.80 per bag was agreed 
upon. Complainant has the burden of proving by a preponder- 
ance of the evidence that $2.85 per bag was the agreed contract 
price. On the basis of the evidence submitted, we conclude that 
complainant has failed to sustain that burden. Respondent has 
likewise failed to establish by a preponderance of the evidence 
that $2.80 per bag was the agreed price. In the absence of 
proof as to an agreed price, respondent is liable to complainant 
for the reasonable value of the potatoes. No evidence of such 
reasonable value has been offered. Respondent has paid com- 
plainant $1,218 for the potatoes, or at the rate of $2.80 per 
bag, and there is nothing before us to indicate that reasonable 
value would be either a larger or smaller amount. Respondent 
seeks no relief and we conclude that complainant has not shown 
that it is entitled to any relief on account of this transaction. 
We might add that if complainant had issued a sales ticket 
showing price, as required by section 46.18 of the regulations 
(7 CFR, § 46.18), at the time of the transaction, the dispute 
over this item probably would never have arisen. 

On July 3, 1956, complainant sold to respondent 300 100- 
pound bags of potatoes at a price of $5.30 per bag, delivered 
to the New Jersey State Hospital at Morristown, New Jersey. 
Complainant contends that the sale was predicated on the con- 
dition that the entire 300 bags of potatoes might not be obtain- 
able. The record shows that only 164 100-pound bags were de- 
livered to the State Hospital. Respondent’s S. Taft Popkin tes- 
tified that he first learned of the shortage about 3 p.m. on July 
5, 1956, when he received a phone call from the hospital. Ac- 
cording to this witness, early in the morning of July 6th, after 
being notified of the shortage, complainant filled the balance of 
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the order by shipping 272 50-pound bags of potatoes to the State 
Hospital. 

Complainant’s partner, Joseph Kallish, testified he informed 
Popkin he would try and obtain the potatoes as a favor to 
respondent, that respondent knew the potatoes were being 
shipped by one Jack Duer of Virginia who couldn’t promise 
full delivery of 300 bags, and that on the morning of July 6, 
1956, he sold the 272 50-pound bags to respondent for $3.40 
per bag before any mention was made to him of the shortage 
fin the shipment to the State Hospital. 


Respondent’s testimony is accepted as being the more reliable 
version of what transpired in this transaction. Respondent was 
under obligation to fill the State Hospital order. This being so, 
it would have been the most natural thing for Popkin to call 
attention to the shortage immediately upon meeting Kallish 
on the morning of July 6th, and to insist upon prompt per- 


formance. Complainant would have us believe that Popkin said > 
nothing about the shortage until after he had bought the 272 [ 
50-pound bags at a price of $3.40 per bag. The odd figure of | 


272 bags in itself suggests that some discussion must have 
been had by the parties with respect to the shortage in the 


State Hospital shipment. We have some question too that com- ; 


plainant may have known about the shortage apart from in- 


formation supplied by respondent. It seems to us that once 
the Virginia shipper, Jack Duer, found himself unable to deliver | 
but 164 bags of the 300-bag order, he would have notified com- | 


plainant promptly in order that other arrangements might be 
made to complete the order. In any event, we believe the more 
credible evidence supports our conclusion that complainant 
shipped the 272 50-pound bags of potatoes to the State Hos- 
pital on July 6, 1956, as the balance due under its agreement 
of July 3, 1956, with respondent, and that by remitting to com- 
plainant the sum of $1,590 on the basis of $5.30 per bag for 
300 100-pound bags of potatoes, respondent has paid in full 
for this shipment. 


We come now to the transaction of July 9, 1956, when re- 
spondent purchased 50 50-pound bags of potatoes from com- 


plainant. Respondent contends these potatoes were not up to | 
grade and that complainant agreed to make an adjustment. In 

denying that any agreement was made for an adjustment, | 
Kallish testified that Popkin purchased the lot of potatoes after | 
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inspection. On cross-examination, Popkin testified he examined 
but one sample bag but admitted the potatoes were available 
for inspection “if I wanted to jump on the truck.” Having 
purchased this lot of potatoes after inspection or after oppor- 
tunity for complete inspection, respondent cannot thereafter be 
heard to complain about the condition, quality, or grade of the 
commodity. In addition, respondent has not established that 
there was an agreement for an adjustment. It is our con- 
clusion that respondent is liable to the complainant for the 
balance of the agreed purchase price on this lot of potatoes, or 
$77.50. 

The final transaction in dispute covers the sale of 600 50- 
pound bags of potatoes on July 13, 1956. The parties agreed 
that remittance would be on the basis of the market price pre- 
vailing at Philadelphia on July 13, 1956. According to com- 
plainant, the fair average market price for the kind of potatoes 
here involved was $3.20 per bag on July 13, 1956. In support 
of its position that the market price was no more than $2.75 
per bag, respondent offered in evidence two invoices of other 
produce dealers showing purchases of potatoes by respondent 
on July 13th at prices of $2.50 and $2.60 per bag. 


Official USDA market news reports for July 13, 1956, at 
Philadelphia quoted prices of $2.75 to $3.25, mostly $3, for 
potatoes of the kind, grade, quality, and condition called for 
by the contract between the parties. Complainant offered tes- 
timony to show that sales were made on July 13th for prices 
ranging as high as $3.75 per bag. We are not concerned with 
any market price which may have been established by complain- 
ant’s sales alone. The agreement between the parties, as we 
understand it, called for payment of the market price estab- 
lished generally on the day in question. Complainant admits 
that the official USDA quotations reflect a fair and accurate 
market price for potatoes on July 13th. In the absence of more 
convincing evidence by either side as to market price, we accept 
the USDA report, showing sales “mostly $3.00,” as establishing 
the market price agreed to by the parties. It is concluded that 
the purchase price for this 600-bag lot of potatoes was $3 per 
bag, or $1,800, of which sum respondent has paid $1,650, leav- 
ing a balance of $150 due and owing to complainant. 


Respondent’s failure to pay to complainant the balance of 
the purchase price of the two lots of potatoes purchased on 
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July 9 and 13, 1956, is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$227.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $227.50, with interest there- 
on at the rate of 5 percent per annum from August 1, 1956, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5436) 


J. R. SIMPLOT Co. v. RED L Foops Corp. PACA Docket No. 
6917. Decided April 28, 1958. 


Failure to Give Timely Notice of Rejection— 
Rejection Without Reasonable Cause— 
Damages 


Failure to give a timely notice of rejection constitutes acceptance. Accord- 
ing to the Federal inspection certificates covering the transactions in 
question, the produce tendered to respondent met the contract require- 
ments and respondent, by failing to take possession, rejected the ship- 


ments without reasonable cause and is liable to complainant for dam- ; 


ages. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Cadwalder, Wicker- 
sham & Taft, of New York, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed November 5, 1956, com- 
plainant seeks to recover from respondent the sum of $1,291.28, 
representing a loss allegedly sustained on resale of two cars of 
onions which had been sold to respondent and both of which 
were rejected by respondent upon arrival at destination. 


A copy of the Department’s report of investigation and a 
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copy of the formal complaint were served upon respondent on 
November 15, 1956. On the following day, complainant’s at- 
torneys were served with a copy of the report of investigation. 
Copies of a supplemental report of investigation made by the 
Department were served upon respondent and complainant’s 
attorneys on January 29 and January 31, 1957, respectively. 


Respondent filed an answer to the formal complaint on No- 
vember 23, 1956. Respondent avers that the onions were not 
purchased to meet any Government grade but rather upon 
respondent’s inspection and acceptance at destination. Respond- 
ent alleges further that it had reasonable cause to reject both 
cars since the onions in one car were frozen solid while the 
second car contained onions having excessive decay. 


An oral hearing was held at New York City on June 11, 
1957, at which both parties were represented by counsel. Com- 
plainant offered the deposition testimony of its sales manager, 
Lee W. Hayes, and the oral testimony of the broker who nego- 
tiated the sale, Harvey A. Baum. Edwin W. Bluhm, respond- 
ent’s vice president and treasurer, was the only witness to ap- 
pear and testify for respondent. 


FINDINGS OF FACT 


1. Complainant, J. R. Simplot Co., is a corporation whose 
address is Caldwell, Idaho. 


2. Respondent, Red L Foods Corp., is a corpoartion whose 
address is 10-51 48th Avenue, Long Island City 1, New York. 
At the time of the first transaction involved herein, February 
17, 1956, respondent was not licensed under the act, but was 
subject to license. On February 28, 1956, respondent was issued 
a license to do business under the act. 


8. On or about February 17, 1956, in the course of inter- 
state commerce, complainant sold to respondent 600 50-pound 
bags of Spanish Sweet onions, 3 inches minimum, U. S. No. 1 
grade, at an agreed price of $2.70 per bag, delivered New Bed- 
ford, Massachusetts, shipment to be made during the period 
February 20 to February 24, 1956. 


4. On or about February 20, 1956, onions meeting the re- 
quirements of the contract were loaded into car PFE 66863, 
at Homedale, Idaho. On February 20 and 21, 1956, the onions 
in car PFE 66863 were federally inspected at shipping point 
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in the State of Idaho and were certified as being of U. S. No. 1 
grade, 3 inches minimum. 


5. The contract between the parties covering the onions in 
car PFE 66863 was negotiated by Consolidated Growers Ex- 
change, Inc., a brokerage house located at 99 Hudson Street, 
New York 13, New York. Copies of the broker’s standard con- 
firmation of sale were delivered to both parties, neither of which 
took exception to any of its terms or conditions. 


6. On February 21, 1956, complainant shipped car PFE 
66863 from Homedale, Idaho, to itself at Nampa, Idaho, and 
on February 22, 1956, complainant diverted the car to respond- 
ent at New Bedford, Massachusetts, where it arrived at 6 a.m. 
on March 1, 1956, with respondent being notified of arrival at 
10 a.m. on the same day. 


7. On March 2, 1956, the broker sent the foliowing wire to 
complainant: “RED L REPORTS PFE 66863 ONIONS AR- 
RIVED NEW BEDFORD FROZEN WE HAVING GOVERN- 
MENT INSPECTION MADE FOR YOUR PROTECTION.” 


8. On March 2, 1956, at 3:35 p.m., the contents of car PFE 
66863 were federally inspected at New Bedford, Massachusetts, 
and the condition of the onions was certified as being: 


“Generally firm. Averaging 1% damage by breakdown af- 
fecting more than 1 to 3 outer scales. Averaging 1% dam- 
age by fresh bruising. Less than 14 of 1% decay.” 


9. On March 6, 1956, the railroad freight agent at New Bed- 
ford, Massachusetts, wired complainant as follows: “PFE 66863 
ONIONS ARRIVE 3/1 RED L FOODS REFUSED TODAY 
TRAINS LADING FROZEN WIRE QUICK DISPOSITION.” 


10. Upon instructions received from complainant, the broker 
diverted car PFE 66863 from New Bedford to Boston, Massa- 
chusetts, where it arrived on March 7, 1956, with the contents 
thereof being sold the following day by S. Strock & Co., Inc., 
for net proceeds of $832.05 which were remitted to complainant. 


11. On or about March 9, 1956, in the course of interstate 
commerce, complainant sold to respondent a carload of Western 
Brand Jumbo Yellow Spanish onions, PFE 43935, containing 
600 50-pound bags, 3 inches minimum, U. S. No. 1 grade, at an 
agreed price of $3 per bag, delivered New Bedford, Massa- 
chusetts, shipment to be made on March 10, 1956. 
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12. The contract between the parties covering the contents 
of car PFE 43935 was negotiated by Consolidated Growers 
Exchange, Inc., a brokerage house located at 99 Hudson Street, 
New York 13, New York. Copies of the broker’s standard con- 
firmation of sale were delivered to both parties, neither of which 
took exception to any of its terms or conditions. 


13. On March 6 and 7, 1956, the onions in car PFE 43935 
were federally inspected at Ontario, Oregon, and were certified 
as being U. S. No. 1 grade, 3 inches minimum. 


14. On March 10, 1956, complainant shipped car PFE 43935 
from Ontario, Oregon, to itself at Omaha, Nebraska, and on 
March 12, 1956, complainant diverted the car to respondent at 
New Bedford, Massachusetts, where it arrived at 9:45 a.m. on 
March 19, 1956, with respondent being notified of arrival at 
1 p.m. the same day. Respondent did not call for federal in- 
spection within 24 hours after being notified of arrival. 


15. At 10:40 a.m. on March 22, 1956, the broker wired 
complainant as follows: “RED L REFUSED PFE 43935 DUE 
TO FREEZING INJURY WE ORDERED GOVERNMENT IN- 
SPECTION WILL ADVISE RESULTS.” 


16. On March 22, 1956, at 3:19 p.m. the railroad freight 
agent at New Bedford, Massachusetts, wired complainant as 
follows: “PFE 43935 ONIONS ARRIVED 3/19 CONSIGNED 
RED-L FOOD PRODUCTS REFUSED ACCOUNT OF DECAY. 
WIRE QUICK DISPOSITION.” 


17. On March 22, 1956, at 4:05 p.m., federal inspection was 
made of the contents of car PFE 43935 at New Bedford Massa- 
chusetts. The condition of the onions was described as “Gen- 
erally firm and dry. Average 1% breakdown affecting more 
than 1 outer scale. 2 to 12%, averaging 7% Fusarium Bulb 
Rot and Gray Mold Rot mostly initial, some well advanced 
stage.” The onions were certified as failing to grade U. S. 
No. 1, 3 inches minimum, only because of decay in excess of 
tolerance, 


18. Upon instructions received from complainant, the broker 
diverted car PFE 43935 from New Bedford, to Boston, Massa- 
chusetts, where it arrived on March 27, 1956. The onions con- 
tained therein were sold the following day by S. Strock & Co., 
Inc., for net proceeds of $128.65, which were remitted to com- 


plainant. 
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19. The two cars of onions were sold to respondent by Sim- 7 
plot Western Idaho Produce, a division of J. R. Simplot Co. 


20. The formal complaint was filed on November 5, 1956, 
which was within 9 months from the time the causes of action 
accrued. 


CONCLUSIONS 


The first issue involved in this proceeding deals with the 
ruling of the presiding officer with respect to a motion filed 
on July 26, 1957, by counsel for respondent, after oral hearing 
on June 11, 1957, requesting leave to serve a third party com- 
plaint upon the broker, Consolidated Grower’s Exchange, Inc. 


The presiding officer ruled correctly in denying respondent’s 
motion for lack of jurisdiction. Section 6(a) of the act provides 
in part: 

“Any person complaining of any violation of any provision 
of section 2 by any commission merchant, dealer or broker 
may, at any time within nine months after the cause of 
action accrues, apply to the Secretary by petition which 
shall briefly state the facts. . .” 


This provision has been interpreted to confer jurisdiction upon 
the Secretary only in respect to those transactions in which 
complaint has been made within 9 months after the cause of 
action accrued. Gehl’s Guernsey Farms, Inc, v. Medfield Pack- 
ers et al., 8 A.D. 187; Trio Fruit Company v. Keim Produce 
Company, 10 A.D. 157. 


The cause of action alleged in the proposed third party com- 
plaint accrued during the month of March 1956, or some 16 
months prior to the time respondent moved for leave to serve 
such complaint upon Consolidated Growers Exchange, Inc. The 
Secretary, therefore, has no jurisdiction over respondent’s claim, 
which was not filed within 9 months after the cause of action 
accrued. 


The next issue presented for decision in this proceeding re- 
lates to the terms of the contracts between the parties. Re- 
spondent contends that these contracts called for inspection and 
acceptance upon arrival of the onions at destination. In support 
of such position, respondent relies upon its letter to the broker, 
dated March 6, 1956, wherein it is stated that onions purchased 
by respondent were for specific processing purposes, and that 
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no onions would be accepted—regardless of Government grades 
—unless they met respondent’s specifications and were found 
suitable for cutting into rings, breading and frying, and freez- 
ing. 

Harvey A. Baum, president of the brokerage firm which nego- 
tiated the contract between the parties, testified that he had a 
conversation with Edwin W. Bluhm, vice president of respond- 
ent corporation, and that the discussion generally concerned pro- 
duction area, size, variety, and the need for the onions to grade 
U. S. No. 1. The broker further testified that his standard con- 
firmation of sale reflected all of the terms and conditions agreed 
to by himself and respondent, and that respondent’s letter of 
March 6 had nothing to do with the individual sales covered by 
the confirmation. The broker forwarded respondent’s letter to 
complainant with a note as follows: 

“I am attaching herwith correspondence received by me 
from the Red-L Company, and while I note his contention 
yet the merchandise was sold on a basis of U. S. No. 1 
delivered.” 

The record shows that respondent received copies of the brok- 
er’s confirmations of sale, to which no exception was taken. 
Furthermore, complainant’s invoices to respondent showed de- 
livered sales of U. S. No. 1 onions, to which respondent made 
no objection. It is true that confirmations of sale and invoices, 
such as we have here, do not constitute the contracts between 
the parties. Such documents, however, are considered as evi- 
dencing the understanding between the parties when no prompt 
objection is made to their contents, and are particularly sig- 
nificant if a term such as “inspection and acceptance at des- 
tination” is claimed to have been a part of the contract. 


Since respondent failed to object within a reasonable time 
to any of the terms contained in the confirmations of sale or 
invoices which it received, it is concluded that respondent pur- 
chased U. S. No. 1 onions. John H. Postel v. Phil Pack Com- 
pany, 10 A.D. 82; Anonymous, 10 A.D. 1468. Although respond- 
ent’s letter of March 6, 1956, to the broker states its position 
generally with respect to the purchase of onions, it cannot be 
construed as an objection to the terms and conditions expressed 
in the standard confirmations of sale. The letter referred only 
to the first car sold to respondent, PFE 66863, and made no 
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mention of the broker’s confirmations of sale with respect 
thereto. 


We are next confronted with the question as to whether re- 
spondent accepted or rejected the onions in car PFE 66863. 
Sold on a delivered basis, the shipment reached. New Bedford 
on March 1, 1956. Respondent was notified of its arrival on 
the same day. On March 6, the freight agent at New Bedford 
wired complainant: 


“RED L FOODS REFUSED TODAY TRAINS LADING 
FROZEN” 


It would thus appear that rejection by respondent was not 
attempted until March 6, although the action of the broker in 
diverting the car to Boston on March 5 for resale, indicates 
that respondent perhaps refused to take possession of the con- 
tents of the car at an earlier date than March 6. Be that as 
it may, respondent failed to give complainant clear and un- 
equivocal notice of its intentions to reject the shipment within 
24 hours after such shipment arrived in New Bedford, as re- 
quired by section 46.2(r) and (s) of the regulations (7 CFR 
46.2(r) and (s)), and hence is deemed to have accepted the 
carload. 


Having accepted the onions in car PFE 66863, respondent is 
liable to complainant for the contract purchase price, less any 
damages proved by respondent to have been sustained by reason 
of a breach of contract on the part of complainant. In this 
connection respondent’s Mr. Bluhm testified that on March 2, 
1956, he personally inspected samples of the onions taken from 
car PFE 66863 and found them frozen “hard as rocks.” The 
Federal inspection certificate, however, made on the same day, 
March 2, 1956, makes no reference to any frost damage or 
injury. The act provides that a Federal inspection certificate is 
prima facie evidence of the truth of the statements contained 
therein. Respondent has failed to rebut the prima facie evi- 
dence contained in the Federal certificate of inspection. Ac- 
cordingly, respondent’s contention with respect to frost damage 
is without merit. Furthermore, since the contract of sale called 
for onions of U. S. No. 1 grade; since a Federal inspection cer- 
tified the shipment as U. S. No. 1 at shipping point; and since 
the Federal inspection at destination shows the shipment to be 
U. S. No. 1, it is concluded that complainant made good delivery 
under the contract as to this car. 
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The second car of onions, PFE 43935, arrived at New Bed- 
ford at 9:45 a. m. on March 19, 1956, and respondent was no- 
tified of the arrival at 1 p.m. the same day. Due to a heavy 
snowfall of blizzard proportions, the car was not placed until 
5 p. m. on March 21, 1956. Federal inspection of the onions 
was made on March 22, 1956, with the shipment failing to grade 
U. S. No. 1, 3 inches minimum, only because of decay in excess 
of tolerance. The inspector’s report made no mention of any 
freezing damage. On March 22, the broker wired complainant 
of respondent’s purported rejection because of freezing injury. 
On the same day, March 22, the freight agent at New Bedford 
wired complainant of respondent’s notice of rejection on account 
of decay. 


Under the regulations (7 CFR 46.2(r) and (s)), it is pro- 
vided: 


“(r) ‘Reasonable time’, as used in paragraph (q) of this 
section, means, with respect to rail shipments, not to exceed 
24 hours after receipt of notice of arrival of the produce, 
with respect to truck shipments, not to exceed 6 hours after 
receipt of notice of arrival of the produce; and, with re- 
spect to boat shipments, not to exceed 24 hours after the 
produce is unloaded and made accessible for inspection, 
unless the purchaser applies for Federal inspection of the 
produce within such period, or unless at the time of the 
receipt by the purchaser of notice of arrival of the pro- 
duce the temperature is sufficiently below freezing to ren- 
der a complete inspection of the produce dangerous thereto, 
commodity and existing weather considered. In case the 
temperature is dangerously below freezing at the time of 
arrival of the produce, a preliminary inspection for the 
sole purpose of determining whether transit freezing in- 
jury is present in the load shall be made or caused to be 
made by the purchaser as soon as possible after the receipt 
of such notice of arrival, and the further inspection of the 
produce for the purpose of determining whether the pro- 
duce meets the requirements of the contract of purchase 
and sale may be deferred until such time as the temperature 
and weather conditions will permit such inspection to be 
safely made, but reasonable time shall not extend beyond 
the time when such inspection can be safely made. The 
meaning of the terms ‘as soon as possible’ and ‘safely made’ 
shall be determined upon a consideration of all the facts 
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and circumstances shown to exist in each case: Provided, 
That if the receiver has made arrangements to be notified 
of arrival on Sunday or a legal holiday, and if he is so 
notified, the 24-hour period shall run from 12:01 a.m. to 
12 midnight on the next day; 


“(s) ‘Acceptance’ includes any action by a purchaser 
which is inconsistent with the rejection of produce. (1) 
Failure of the purchaser to notify the seller within a rea- 
sonable time, as defined in paragraph (r) of this section, 
that he rejects the produce; (2) failure of the purchaser 
to apply for Federal inspection of the produce within a 
reasonable time, as defined in paragraph (r) of this sec- 
tion, and to take action to notify the seller of his rejection 
of the produce within an hour after he has received either 
an oral or a written report of the results of such inspec- 
tion; and (3) in case of dangerous freezing temperatures, 
as referred to in paragraph (r) of this section, failure of 
the purchaser to notify the seller, within 24 hours after 
receipt of notice of arrival of the produce, as to the weather 
conditions which prevent thorough inspection and to notify 
the seller of his rejection immediately after inspection can 
be safely made following temperature dangerously below 
freezing, shall constitute acceptance of the produce: Pro- 
vided, however, That such acceptance shall not affect any 
claim for damages because of failure of the produce to 
meet the terms of the contract.” 


It is undisputed that respondent failed to notify complainant 
of its rejection of the shipment within 24 hours after receipt 
of notice of arrival of car PFE 43935. It is likewise undisputed 
that respondent failed to apply for Federal inspection of the 
onions contained in car PFE 43935 within 24 hours after notice 
of arrival had been given it. Furthermore, there is no evidence 
that the snowstorm mentioned in the record was accompanied 
by dangerously freezing temperatures, as referred to in section 
46.2(r). It is, therefore, concluded that under the provisions 
of section 46.2 (7 CFR 46.2), respondent accepted the onions 
in car PFE 43935 and is liable for the purchase price thereof, 
less any damages it can prove were sustained as a result of 
breach of contract on the part of complainant. 


The onions in car PFE 43935, as noted earlier, were federally 
inspected at New Bedford at 4:05 p.m. on March 22, 1956, 


pe NPRM E EM 


ori n> @® cast we oo © &® oc&® cf Ms RSH co St © SS DO Co} St ke OS UU Ul s  LLt lO S 





SNES PL ELIT TE IE LOM SIS tS TT 


< 


8 ERE RED SET TEE ET TENE TNO TEE EE EL LED LIOR 


we 
) 


J. R. SIMPLOT CO. v. RED L FOODS CORP. 393 
Cite as 17 A.D. 384 


which was in excess of 75 hours after respondent was notified 
of the arrival of the shipment. The condition of the produce 
at that time was described as: 


“Generally firm and dry. Average 1% breakdown affecting 
more than 1 outer scale. 2 to 12%, averaging 7% Fu- 
sarium Bulb Rot and Gray Mold Rot mostly initial, some 
well advanced stage.” 


The onions were certified as failing to grade U. S. No. 1, 3 
inches minimum, only because of decay in excess of tolerance. 
With respect to the decay in this shipment, the certificate of 
inspection lists an average of 5% in excess of permitted toler- 
' ance. Having accepted the shipment, the respondent has the 
4 burden of proving that such excessive decay existed at the time 
' of arrival on March 19, and the extent of the damages that 
resulted therefrom. The evidence of excessive decay found on 
March 22 is not, standing alone, sufficient proof that the onions 
were out of grade when the car arrived at New Bedford 3 days 
before. To the contrary, complainant’s deposition witness tes- 
tified that Fusarium Bulb and Gray Mold Rots, mostly in initial 
stages, would substantially indicate that a recent, sudden, cli- 
matic change had occurred and that cold or moist weather, with- 
out heat or drying assistance to maintain the onions properly, 
would cause mold, breakdown, and deterioration; and that if 
the car was on track at New Bedford from March 19 to March 
22 in a heavy snowstorm, or under heavy moisture conditions, 
' or during a cold spell, with no circulation of air in the car, 
_ it could have resulted in the deterioration found. Based upon 
» the evidence of record, it is concluded that respondent has failed 
to prove by a preponderance of the evidence that decay in excess 
of the tolerance allowed under the standards for U. S. No. 1 
onions existed in the shipment at time of arrival at destination 
and, therefore, no breach of warranty on account of the trans- 
action has been established. Moreover, no evidence appears in 
the certificate of inspection dated March 22 to support respond- 
ent’s contention that the onions contained in this shipment were 
frozen, and it is, therefore, concluded that no freezing injury 
occurred. 

Following respondent’s failure to take possession of the con- 
tents of the two cars involved in this proceeding, the shipments 
of onions were diverted to Boston, Massachusetts, and sold for 
total net proceeds of $960.70. The evidence shows clearly that 
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complainant acted promptly and in good faith in diverting the | 
two cars to Boston for resale and that such resale was ac- | 


complished with dispatch and reasonable care, with the best 
prices possible being obtained. 


Refusal by respondent, after acceptance, to take possession 
of the onions within a reasonable time, constituted rejection 
without reasonable cause within the meaning of section 2 of 
the act. San Pat Vegetable Co., Inc. v. Sid Kyman, 5 A.D. 489. 
Complainant was, therefore, entitled to resell the produce and 
look to respondent for the difference between the contract and 
the resale price. Section 60, Uniform Sales Act; Obrecht v. 
Crawford, 2 A. (2d) 1, 175 Md. 385. The total purchase price 


($3,420) less freight ($1,168.02) is $2,251.98. The total net — 
proceeds realized on resale is $960.70. The difference between — 


the total purchase price and the total net proceeds is $1,291.28. 
Reparation should be awarded complainant in this sum, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent | 


shall pay to complainant, as reparation, the sum of $1,291.28, 


with interest thereon at the rate of 5 percent per annum from | 


April 1, 1956, until paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5437) 


VICTOR FRUIT GROWERS, INC. v..E. M. HALL. PACA Docket No. 
7101. Decided April 28, 1958. 


Broker—Misrepresentation—Liability 


By representing to complainant that a sale had been made when in fact 
none had been made, respondent failed to perform his duty as a broker 
and is liable to complainant for the damages sustained. 


Complainant and respondent, pro se. Mr. T. Bruce Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 


et seq.). An informal complaint was filed on March 8, 1957. 
A formal complaint was filed on June 12, 1957. Complainant 
seeks an award of reparation in the amount of $168.50, which 
is alleged to be the damages sustained in connection with a 
shipment of grapes on or about September 10, 1956, on the 
representation of respondent that a sale of the grapes had been 
made to O. W. Davis Wholesale. 

A copy of the formal compalint and a copy of the report of 
investigation prepared by the Department were served upon 
the respondent on July 26, 1957. A copy of the report of in- 
vestigation was served upon complainant on July 30, 1957. 

On September 13, 1957, respondent filed an answer to the 
complaint. A copy of the answer was served upon complainant 


» on September 20, 1957. Respondent admits the material allega- 
» tions in the complaint but denies that he is liable for the dam- 
' ages suffered by complainant. 


ident | 


Since the amount claimed is under $500, the issues are deter- 
mined under the shortened method of procedure provided for 


' opening statement; respondent filed an answering statement; 
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' and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Victor Fruit Growers, Inc., is a corporation 


' whose address is P. O. Drawer B, Victor, California. 


2. Respondent, E. M. Hall, is an individual whose address 
is 364 South Front Street, Memphis, Tennessee. At the time 
of the transaction involved herein, respondent was licensed 
under the act. 


38. On September 10, 1956, in the course of interstate com- 
merce, respondent represented to complainant that he had: been 
authorized by O. W. Davis Wholesale, Blytheville, Arkansas, to 
offer to purchase 100 lugs of U.S. No. 1 grapes, at $1.65 per 
lug, plus 314 cents a lug for pre-cooling, f.o.b. shipping point, 
Victor, California. Relying on that representation, complainant 
accepted the offer and agreed to ship the grapes. 


4. On September 11, 1956, complainant had 100 lugs of 
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grapes federally inspected and they were certified as grading 
U.S. No. 1. The grapes were shipped by truck on the same / 
day, billed to Davis at Blytheville, Arkansas. Respondent was 
informed by telegram as to the name of the carrier, the time 
of departure and the expected time of arrival of the truck. 


5. Respondent prepared a Broker’s Standard Memorandum 
of Sale showing a sale of the grapes to Davis for the account | 
of complainant, a copy of which was sent to Davis. Davis im- | 
mediately returned the memorandum to respondent and in- 
formed respondent that no sale had been made to him for the 
grapes involved herein, 


6. Contrary to respondent’s representation to complainant, | 
no sale of the grapes had been made to Davis. The grapes were | 
not delivered to Davis and the ultimate recipient is unknown. | 


7. No payment has been made to complainant on account of 
the shipment. | 


8. An informal complaint was filed on March 8, 1957, which 
was within 9 months after the cause of action accrued. ' 


CONCLUSIONS 


Respondent, a broker, admits that he placed an order with | 
complainant for the grapes in question, purportedly acting for 
Davis. Complainant, in reliance upon respondent’s representa- | 
tion that he was authorized by Davis to place the order, agreed | 
to and in fact shipped the grapes to Davis. 

Copies of a Broker’s Standard Memorandum of Sale prepared | 
by respondent, showing a sale of the grapes to Davis for the 
account of complainant, were sent to Davis and complainant. | 
Upon receipt of his copy of the memorandum, Davis immediately | 
returned it to respondent, repudiated the alleged sale, denied | 
that he agreed to purchase the grapes, and stated that he would | 
not accept them. From the evidence before us, we conclude L 
that Davis did not authorize respondent to place the order in 
question with complainant. 

The grapes were not delivered to Davis, and their ultimate 
recipient is unknown. An effort to locate the driver of the | 
truck on which the grapes were loaded appears to have been 








unsuccessful, 
Respondent, by representing to complainant that a sale had 
been made to Davis, when in fact it had not, failed, without 
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reasonable cause, to perform his duty as a broker in violation 
of section 2 of the act and is liable to complainant for the dam- 
ages resulting therefrom. 

The value of the 100 lugs of grapes was $168.50, as fixed 
by respondent and complainant. There is no claim or evidence 
offered to show that complainant recovered any part of the 100 
lugs of grapes or that complainant received any payment on 
account of the shipment. The fact that complainant was dam- 
aged in the amount of $168.50 is not questioned. Complainant 
should be awarded reparation in the amount of $168.50, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $168.50, with interest thereon 
at the rate of 5 percent per annum from October 1, 1956, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 54388) 


In re M. B. BERRIAN & Co., INC. PACA Docket No. 7253. De- 
cided April 29, 1958. 


Application for License Granted—Consent Order 


The parties consented to an order granting respondent’s application for a 
license and providing a suspended suspension of such license for a two- 
year period. 


Mr. Champe T. Broaddus, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On March 12, 1958, M. B. Berrian & Co., Inc., applied 
to the Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
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culture, for a license under the act as a commission merchant, 
dealer or broker to engage in the business of handling fresh 
and frozen fruits and vegetables in interstate and foreign com- 
merce. On April 4, 1958, the Chief, Regulatory Branch, Fruit 
and Vegetable Division, issued a Notice to Show Cause why a 
license should not be denied to the respondent because of past 
actions by the respondent and one of its officers of a character 
prohibited by the act. 


The respondent filed an answer dated April 8, 1958, in which 
it admitted all the allegations of fact set forth in the Notice 
to Show Cause, and offered to waive oral hearing and all fur- 
ther procedure in this matter if the complainant would consent 
to the issuance of an order providing for the immediate issu- 
ance of a license to the respondent and the imposition of a 60- 
day suspension of such license, said suspension to be held in 
abeyance and not to become effective unless the respondent again 
violates the act within two years from the effective date of the 
order. On April 10, 1958, the complainant consented to the 
issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, M. B. Berrian & Co., Inc., is a corporation 
whose address is 370 Washington Street, New York, New York. 
The officers of said corporation are Louis Frankel, President 
and Secretary, and William Hopkins Berrian, Vice-President 
and Treasurer. Frankel and Berrian each own 50 percent of 
the capital stock of respondent corporation. 


2. During the period June 6, 1957 to October 24, 1957, 
inclusive, Louis Frankel, doing business as M. B. Berrian & 
Co., received on consignment 12 shipments of perishable agri- 
cultural commodities in interstate commerce. Frankel sold these 
commodities, rendered accountings to the consignors for less 
than the correct amounts due, and paid them such lesser 
amounts. 


3. During the approximate period January 20, 1958 through 
February 20, 1958, the respondent, while without a valid and 
effective license under the act, received on consignment 18 ship- 
ments of apples in interstate commerce. Respondent sold the 
apples, rendered accountings to the consignors for less than 
the correct amounts due, and paid them such lesser amounts. 
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4. During the period June 1957 through October 1957, Louis 
Frankel, doing business as M. B. Berrian & Co., and respondent, 
during the period January 1958 through February 1958, failed 
to keep such records and memoranda as would fully and cor- 
rectly disclose all transactions involved in their respective busi- 
nesses. The deficiencies in the records of the two businesses 
consisted primarily of the failure to assign a lot number to each 
consignment received, and the failure to retain a copy of the 
account sales rendered to each consignor. 


5. Louis Frankel and William Hopkins Berrian were re- 
sponsible in whole or in part for respondent’s violations of the 
act as set forth in Findings of Fact Nos. 3 and 4. Louis Frankel 
was responsible in whole or in part for the violations of the 
act set forth in Findings of Fact Nos. 2 and 4. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact Nos. 2 
and 3, Louis Frankel and respondent, respectively, repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b). 
Respondent and Louis Frankel have also violated section 8 of 
the act (7 U.S.C. 499i) and section 46.15 of the regulations 
issued thereunder (7 CFR 46.15). (See Finding of Fact No. 4). 


Respondent and Louis Frankel admitted the violations of the 
act set forth in the Findings of Fact and respondent requested 
that a license be issued under the conditions outlined in the 
Preliminary Statement. Complainant, after taking into con- 
sideration the fact that restitution has been made to the con- 
signors, consented to and, in effect, recommended that such an 
order be issued. Accordingly, pursuant to section 47.26(b) of 
the rules of practice (7 CFR 46.27(b)), such an order shall 
be issued. 


ORDER 


Respondent shall be issued a license under the act and said 
license is hereby suspended for a period of 60 days, such sus- 
pension to be held in abeyance and not become effective unless 
respondent shall be found, after opportunity for hearing, to 
have, within two years from the effective date of this order, 
again violated the act or the regulations issued thereunder. 


This order shall become effective eleven: days after the date 
hereof. 
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Copies hereof shall be served upon the parties. 


(No. 5439) 


WOLF GROWERS’, INC. v. THOMAS J. HOLT COMPANY. PACA 
Docket No. 6926. Decided April 29, 1958. 


Failure to Pay—Defense—Burden of Proof 


Since the evidence fails to establish any breach of contract by complainant 
or that the contract was mutually rescinded, it is concluded that re- 
spondent is liable for the amount requested in the complaint. 


Mr. James V. Robins, of Nogales, Arizona, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 24, 1956. 
Complainant alleges that on or about February 1, 1956, it 
shipped to respondent on consignment 720 tubs of Mexican 
peas for which respondent agreed to pay a guaranteed advance 
of $1.70 per tub, plus crossing charges of 5 cents per tub, top 
ice of $60, and United States duties of $406.70, or a total amount 
of $1,726.70. Complainant further alleges that the peas were 
shipped to and accepted by respondent and that respondent paid 
complainant the sum of $1,008.58 but has refused to pay the 
balance due of $718.12. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on November 7, 1956. A copy of the report of in- 
vestigation was served upon complainant’s attorney on Novem- 
ber 10, 1956. 

Respondent filed an answer on December 11, 1956, denying 
that the contract was as alleged by complainant. Respondent 
alleges that on or about February 1, 1956, it purchased four 
carloads of peas from complainant on the latter’s warranty that 
the peas were fancy stock, good size and well filled green 
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calyxes for a guaranteed advance of $1.70 per tub, plus top ice. 
Respondent further alleges that it inspected the four carloads 
of peas on arrival and complained thereof to complainant; that 
respondent turned over three carloads to complainant for fur- 
ther handling and the contract with respect to them was mu- 
tually cancelled; and that the fourth carload which is the sub- 
ject matter of the complaint herein was showing brown, moldy 
and yellow and was rejected by respondent, but complainant 
refused to accept the rejection, whereupon respondent sold the 
peas for complainant’s account with a view of minimizing dam- 
ages. Respondent also alleges that there was a mutual rescission 
of the contract for the fourth carload. An oral hearing was 
requested by respondent. 


The oral hearing was held in Philadelphia, Pennsylvania, on 
August 13, 1957. Complainant was not represented at the hear- 
ing, but at the request of its attorney, two depositions were 
offered and received in evidence. Respondent was represented 
by counsel. Thomas J. Holt testified on behalf of respondent. 
Both parties filed briefs. 





















FINDINGS OF FACT 


1. Complainant, Wolf Growers’ Inc., is a corporation whose 
post office address is Box 11, Nogales, Arizona. 


2. Respondent is a partnership composed of Thomas J. Holt 
and Israel Sussman, doing business as Thomas J. Holt Com- 
pany, whose address is 208 Walnut Street, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On February 1, 1956, in the course of foreign and inter- 
state commerce, complainant and respondent entered into a 
contract of consignment whereby complainant was to ship to 
respondent the 720 tubs of Mexican peas contained in car PFE 
95603, and respondent was to pay a guaranteed advance of 
$1.70 per tub, plus crossing charges of 5 cents per tub or $36, 
top ice of $60, and United States duties of $406.70, or a total 
guaranteed advance of $1,726.70, f.o.b. shipping point, Nogales, 
Mexico. Martin J. Loughman acted as respondent’s agent in 
the contract negotiations and inspected some of the tubs of 
peas prior to the contract. No express warranties were made 
by complainant concerning the peas. On February 1, 1956, 
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Loughman advised respondent by telegram that the peas were 
“nice green good size well filled.’ 


4. On February 1, 1956, complainant shipped the 720 tubs 
of peas in car PFE 95603 from Nogales, Mexico. That same 
morning, prior to shipment, the carload of peas was inspected 
by the Department. This inspection was restricted to the tubs 
between the doors and one stack on each side of the doorway. 
The certificate reads, in part, as follows: 

“Quality and Condition: Peas generally fresh, firm and 
fairly tender. Pods generally good green color; mostly 
well, some fairly well filled. Average over 75% green 
calyxes. 

“Defects 16% to 24% average approximately 20%, includ- 
ing 8% overmature and 5% mechanical injury. No decay. 


“Grade: Approximately 80% U.S. No. 1 Quality. Green 
Calyxes.” 


5. On February 1, 1956, complainant ordered the diversion 
of the shipment to respondent at Philadelphia, Pennsylvania. 
The shipment arrived at Philadelphia on February 8, 1956. 


6. At respondent’s request, a Federal inspection was made 
of the shipment beginning at 1:45 p.m., February 10, 1956, 
and ending on February 13, 1956. At the time of inspection 
approximately 600 tubs of peas were in the car. The inspection 
certificate reads, in part, as follows: 

“Quality: Pods generally well shaped, well to fairly well 
mostly well filled and generally show good green color. 
Average 15% grade defects mostly poorly filled pods and 
poorly developed peas, some overmature pods. 
“Condition: Pods mostly fresh. Average 5% pods turning 
gray and wrinkled at seams with seeds slightly tough an‘ 
starchy. Many calyx leaves light green, some calyx leaves 
turning yellow to brown and dry, some dark brown to black 
and moldy. Average less than 1% decay. 


“Grade: Fails to grade U.S. No. 1 due to excessive grade 
defects.” 
7. On February 14, 1956, respondent sent to complainant the 
following telegram: 
“Per telephone conversation with Marty Loughman yester- 
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day after taking doorway out 95603 peas showing brown 
moldy yellow handle car for your account.” 


8. During the period February 9 to 20, 1956, respondent 
sold 520 tubs of the peas in Philadelphia and 200 tubs in New 
York, New York. The gross proceeds were $1,792.40 and the 
net proceeds were $1,008.58. This latter amount was paid to 
and accepted by complainant. 


9. The total guaranteed advance was $1,726.70. Of this 
amount, respondent has paid $1,008.58, leaving a balance due 
of $718.12. 


10. The formal complaint was filed on September 24, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The parties are in agreement with respect to certain facts 
which are pertinent to a discussion of the issues. Martin Lough- 
man, acting as agent for respondent, contracted with complain- 
ant on February 1, 1956, for the shipment to respondent on 
consignment of two carloads of Mexican peas, PFE 95603, the 
car involved herein, and PFE 92881. Two additional carloads 
were subsequently contracted for on the same terms, PFE 
38940 on February 4, 1956, and PFE 90565 on February 8, 
1956. On February 9, 1956, the contracts were mutually re- 
scinded on cars PFE 92881, PFE 90565 and PFE 38940, and 
complainant diverted these cars elsewhere. 


Respondent alleged in its answer that complainant warranted 
the four carloads of peas to be “fancy stock, good size, well 
filled Green Calyxes.” Martin Loughman testified that he in- 
spected some of the peas in car PFE 95603, prior to the contract 
for this car, and that no warranties were made by complainant. 
In the absence of contrary evidence, it is concluded that com- 
plainant made no express warranties or representations con- 
cerning the peas in car PFE 95603. 


Respondent’s principal contention is that the contract for 
PFE 95603 was mutually rescinded on February 9, 1956, at 
the same time as the other three cars, and that complainant 
authorized respondent to dispose of the peas in car PFE 95603 
for complainant’s account without any guaranteed advance. 
Complainant denies this contention. 


At the oral hearing, Thomas J. Holt testified that on the 








404 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 400 


morning of February 9, 1956, he inspected the peas in car PFE 
95603 and removed 10 to 15 tubs and found the peas to be very 
nice, green and fresh, but that further in the car he found a 
number of mature white pods with practically one hundred 
percent tan or brown calyxes. Holt further testified that on 
the same day the American Stores to whom he had sold car 
PFE 92881 rejected this car because of the condition of the 
peas. According to Holt, he telephoned Loughman on February 
9, 1956, and told him of the condition of the peas in the two 
cars and said he did not want them, and that if the other two 
cars in transit were in the same condition,he did not want them 
either. Holt testified further that Loughman told him to sell 
the peas in car PFE 95603 for Lougham’s account and to cancel 
the other three cars. 


Harry Wolf, president of complainant, testified that no com- 
plaint was made by respondent on car PFE 95603 prior to 
receipt of respondent’s telegram of February 14, 1956 (Find- 
ing of Fact No. 7). On cross-examination, however, Wolf testi- 
fied that Loughman complained to him about all four carloads 
of peas and respondent agreed to accept car PFE 95603 and 
Wolf agreed to cancel the other three cars. Wolf denied that 
he agreed to allow respondent to handle car PFE 95603 for 
complainant’s account without the guaranteed advance. 


Loughman testified by deposition that he did not receive a 
complaint from respondent on car PFE 95603 or any advice 
that the car would not be accepted. In answer to the question 
on cross-examination as to whether he discussed car PFE 
95603 with Wolf as a result of a complaint, Loughman replied: 


“Yes, a discussion was had with reference to car PFE 
95603 and the other three cars, but no discussion took 
place wherein any claim for allowance or acceptance or 
non-acceptance of car PFE 95603 was made.” 


Loughman denied that he knew car PFE 95608 was being 
handled by respondent for the account of complainant without 
the guaranteed advance. 


Respondent urges in its brief that the testimony of each of 
these deponents is inconsistent with respect to whether a com- 
piaint on car PFE 95603 was made by respondent on Febru- 
ary 9, 1956. Admittedly, the testimony of deponents on this 
point is not clear. However, the important question is not 
whether the first complaint on car PFE 95603 was made on 
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| February 9 but whether the contract for PFE 95603 was 


mutually rescinded and complainant authorized respondent to 


| gll the peas for complainant’s account without the guaranteed 


advance. There is no inconsistency in the testimony of de- 
ponent on this point. The documentary evidence fails to sup- 
port respondent’s contention. On February 9, 1956, four tele- 
grams were exchanged between complainant, respondent and 
Loughman, none of which refers to car PFE 95603. The tele- 
gram which appears to be the first in point of time is addressed 
by respondent to Loughman and it reads: 


“PFE 92881 Arrived American Stores Phila Refused Ac- 
count Yellowing Decay Getting Government Inspection Will 
Advise Later Meantime You Contact Wolf Get This Com- 
plaint on Record.” 


The second telegram, addressed to complainant by respond- 
ent, advises that, pursuant to complainant’s instructions, car 
PFE 92881 had been turned over to complainant. The last two 
telegrams refer to the cancellation and diversion of cars PFE 
92881, PFE 90565 and PFE 38940. It seems logical to us that 
if the contract for car PFE 95603 had been mutually rescinded 
or cancelled by the parties on February 9, 1956, at the same 
time as the other three cars, that fact would have been men- 
tioned in at least one of the telegrams. 


The next telegram in point of time is the one sent by re- 
spondent on February 14, 1956 (Finding of Fact No. 7). On 
February 15, 1956, respondent sent complainant another tele- 
gram reading: “Pursuant to complaint on 9th and rejection on 
14th selling car PFE 95603 for your account.” Considering 
these telegrams together, they hardly suggest that the contract 
had been mutually rescinded. However, they are consistent with 


| that portion of respondent’s answer wherein respondent alleged 


that it rejected car PFE 95603; that complainant refused to 
accept such rejections; and that, with a view of minimizing 
damages, respondent disposed of the peas. These allegations, 
of course, are inconsistent with respondent’s present contention. 


Respondent had the burden of proving that the consignment 
contract with respect to car PFE 95603 was mutually rescinded 
and that complainant authorized respondent to sell the peas 
for complainant’s account without the guaranteed advance. On 
the basis of the evidence, it is concluded that respondent has 
failed to sustain this burden. 
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Respondent alleged in its answer that it rejected car PFE 
95603. Respondent’s telegram of February 15, 1956, states that 
the rejection took place on February 14, 1956. The evidence 
shows, however, that respondent unloaded and sold some of the 
peas on February 9, 1956, which constituted an acceptance of 
the entire shipment. 

The evidence fails to establish any breach of contract by 
complainant. Therefore, it is concluded that respondent is liable 
for the balance of the guaranteed advance in the amount of 
$718.12. Respondent’s failure to pay complainant this amount 
is in violation of section 2 of the act. Reparation should be 
awarded complainant for the sum of $718.12, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $718.12, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1956, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5440) 


PACA Docket No. 6860. Dismissed April 10, 1958, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5441) 


PACA Docket No. 6981. Dismissed April 10, 1958, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5442) 


PACA Docket No. 7072. Dismissed April 14, 1958, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 5443) 


PACA Docket No. 7239. Dismissed April 29, 1958, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF APPLICATION FOR LICENSE 


(No. 5444) 


PACA Docket No. 7125. Dismissed April 17, 1958, by Thomas 
J. Flavin, Judicial Officer. 





